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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 


No. 11508 


WILLIAM F. SPANG, ET AL., Appellants, 

v. 

JOHN A. MARZALL, COMMISSIONER OF PATENTS, 

Appellee. j 


Appeal from the United States District Court for the 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

133 Filed Nov. 29,1950 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

5225- ’50 

William F. Spang, Carl F. Spang, Robert L. Spang, Marie 
F. Spang, John Spang, Joseph P. Spang III, Thomas 
Spang, Anna M. Peck, Virginia McManama, Barbara 
Lamothe, a co-partnership doing business under the 
firm name and style of Cube Steak Machine Company 
at 591 Hillside Avenue, Needham Heights, Massachu¬ 
setts, Plaintiffs, 

v. 

John A. Marzall, Commissioner of Patents, Defendant. 

Complaint 

1. This action arises under Section 4915 of the Revised 
Statutes (United States Code Title 35 Section 63) and 60 
Statutes 427 (United States Code Title 15 Chapter 22 Sec¬ 
tion 21). No appeal has been taken to the United States 
Court of Customs and Patents Appeals. 

2. The plaintiffs are a co-partnership composed of Wil¬ 
liam F. Spang, Carl F. Spang, Robert L. Spang, Marie F. 
Spang, John Spang, Joseph P. Spang III, Thomas Spang, 
Anna M. Peck, Virginia McManama, and Barbara Lamothe, 
having their principal office and place of business at Need¬ 
ham Heights, Massachusetts, at 591 Hillside Avenue. 

3. On September 25, 1947 the plaintiffs filed an applica¬ 
tion for registration of the trademark “CUBE STEAK” 
for Machines for Tenderizing Meat in the United States 
Patent Office which was given Serial Number 535,686. 

4. Said application was finally refused by the Ex¬ 
aminer of Trademarks and on appeal taken from his 
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134 decision the Commissioner of Patents affirmed said 
decision on July 31, 1950. The defendant has re¬ 
fused and still refuses to grant registration on said ap¬ 
plication. 

Wherefore, the plaintiffs demand judgment directing 
the Commissioner of Patents to grant registration to the 
plaintiffs. 

Lee L. Townshend 
Attorney for Plaintiffs, 
Munsey Building, 
Washington 4, D. C. 

Of Counsel j 

Nathan Heard 
Cedric W. Porter 
41 Tremont St. 

Boston 10, Massachusetts. 

• * • * * * # • • • 

135 Filed Dec. 16,1950 

Answer to the Complaint 

To the Honorable the Judges of the United States District 
Court for the District of Columbia j 


1, 2, 3, 4, The defendant admits the allegations of para¬ 
graphs 1, 2, 3, and 4 of the complaint. 

Further Answering, the defendant states that the plain¬ 
tiff is not entitled to the registration sought for the rea¬ 
sons given and in view of the references cited in the ex¬ 
aminer’s statement in answer to the plaintiff’s appeal and 
in the decision of the Assistant Commissioner. Profert of 
the copies of the said statement, decision, and references 
is hereby made. 

Respectfully submitted, 


December 15,1950 

• # * # 


E. L. Reynolds 
Solicitor, U. S. Patent Office, 
Attorney for Defendant 

• • • • i • 



4 


137 Filed Mar. 18,1952 

Memorandum of Court 

This is an action under R.S. 4915 (35 U.S.C. 63), in 
which the plaintiffs seek to have the Court authorize the 
Commissioner of Patents to register the trade-mark “Cube 
Steak” for machines for tenderizing meat. Plaintiffs claim 
to be entitled to registration under Section 2(f) of the 
Trade-Mark Act of 1946, which provides in part: 

. nothing in this chapter shall prevent the registration 
of a mark used by the applicant which has become distinc¬ 
tive of the applicant’s goods in commerce.” 

The Patent Office refused the registration principally on 
the ground that the trade-mark is generic and incapable 
of distinguishing the goods in commerce and, accordingly, 
is not distinctive of the goods; that if “Cube Steak” is the 
generic name of a variety of meat, it is equally the generic 
name of the machine which makes that variety of meat; 
that “Cube Steak” indicates a type of meat emanating 
from many sources and does not function to indicate origin 
or to distinguish the product of any particular manufac¬ 
turer or merchant, but one which may readily be procured 
in any meat market. Thus, the Commissioner concluded, 
the •words “Cube Steak” being generic of a type of meat, 
they are unregistrable for a machine for making this type 
of meat. 

The principal issue, therefore, is whether or not the 
words “Cube Steak” are generic of a type or kind of meat 
or steak. There is language in the Czapar patent 

138 (No. 1,991,546) which indicates that the words “Cube 
Steak” are generic. It is there said that the meat 

tenderizer is designed to handle certain kinds of steak com¬ 
monly known as cube or diced steaks. Similar language is 
found in the Motrinec patent (No. 2,167,051), as the sub¬ 
title of that patent reads “a machine to cube steaks.” 

The plaintiffs contend that the words “Cube Steak” 
were first used by their predecessor in 1925, and that no 
one had previously used these words. This is not dis¬ 
puted by the Patent Office and must be accepted as fact. 
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The plaintiffs convincingly proved that they have made 
great efforts toward policing the words since they and their 
predecessor started in business over a quarter of a century 
ago. However, whatever their meaning originally may have 
been, and regardless of the policing, the words now appear 
to be identified as the name of the product and not the 
producer. 

In any event, the Court is of the opinion that the plain¬ 
tiffs have not shown that the general public believes the 
words indicate a producer and not a product. It may well 
be that those who are in the trade, i.e., those who use the 
machine, regard a “Cube Steak” as a steak made by a 
“Cube Steak Machine”, but if the term “Cube Steak” is 
generic of a type of meat, it is also the generic name of the 
machine which makes such meat. 

The complaint will be dismissed. 

Walter M. Basttan i 

March 18,1952 Judge \ 

• # • • • • * • • • 

139 Filed Apr. 9,1952 

Stipulation 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that the following facts be 
included in the record of this case. 

That the plaintiffs herein have filed their application 
Serial No. 535,685 on September 25, 1947 to register the 
Trade-Mark “Cube Steak” as a certification mark for 
Beef, Veal, Mutton, Lamb and Pork Steaks and Cutlets in 
Class 46, Foods and ingredients of foods in the United 
States Patent Office on the Principal Register under Sec¬ 
tion 4 of the Act of July 5,1946 (Title 15 U.S.C. Sec. 1054). 
The Statement as amended reads: 

‘ ‘ Statement 

| 

To the Commissioner of Patents: 

Cube Steak Machine Co., a firm domiciled in Needham 
Heights, Massachusetts, and doing business at 591 Hillside 



Avenue, Needham Heights, Massachusetts, and composed of 
the following members: Marie F. Spang, Robert L. Spang, 
Carl F. Spang, William F. Spang, and Anna M. 
140 Peck, all citizens of the United States, has adopted 
and is exercising legitimate control over the use of 
the Certification mark shown in the accompanying drawing 
for Beef, Veal, Mutton, Lamb and Port Steaks and Cutlets 
tenderized by machines manufactured and sold by it in 
Class 46 Foods and Ingredients of Foods, and presents 
herewith five specimens showing the Certification mark as 
actually used in connection with such goods by persons 
duly authorized by applicant, the Certification mark being 
printed on display papers exemplified by the said speci¬ 
mens and associated with the goods, and requests that the 
same be registered in the United States Patent Office on 
the Principal Register in accordance with the Act of July 
5, 1946. The Certification mark is used upon the goods 
to indicate that the goods were tenderized by machines 
manufactured and sold by applicant. 

The Certification mark w*as first used in March 1933 and 
was first used in commerce among the several States which 
may lawfully be regulated by Congress in March 1933. 

The applicant is the owner of registration No. 271,479 
granted June 3, 1930 under the Act of March 19, 1920.” 

The application has been rejected by the Patent Office on 
the ground that the term “Cube Steak” is not believed 
capable of distinguishing applicants’ goods in commerce 
and has become generic as indicating a type of meat. 

Cedric W. Porter 
Heard, Smith, Porter & Cluttick 
Attorneys for Plaintiffs 

E. L. Reynolds 
Attorneys for Defendant 

Approved: 

Walter M Bastian 
Judge 


March 28,1952 
April 4th, 1952 
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141 Filed Apr. 9, 1952 

j 

Findings of Fact 

1. This is an action under R. S’. 4915 (35 U.S.C. 63) in 

which the plaintiffs seek to have the Court authorize the 
Commissioner of Patents to register, under the provisions 
of section 2(f) of the Trade-Mark Act of 1946, the trade¬ 
mark “Cube Steak” for machines for tenderizing meat, 
which registration was refused by the Commissioner of 
Patents. I 

2. On the record before the Court, the words “Cube 
Steak” were first used by the plaintiffs’ predecessor in 
1925, and no one had previously used these words. 

3. The plaintiffs convincingly proved that they have 
made great efforts toward policing the words “Cube Steak” 
since they and their predecessor started in business over a 

quarter of a century ago. 

142 4. Whatever their meaning originally may have 
been, and regardless of the policing, the words “ Cube 

Steak” now appear to be identified as the name of the 
product and not the producer. 

5. There is language in the Czapar patent (No. 1,991,546) 
which indicates that the words “Cube Steak” are generic, 
since it is there said that the meat tenderizer is designed 
to handle certain kinds of steak commonly known as cube 
or diced steak. 

6. Similar language is found in the Motrinec patent (No. 

2,167,051), as the sub-title of that patent reads “a machine 
to cube steaks”. j 

7. “Cube Steak” indicates a type of meat emanating 
from many sources and does not function to indicate origin 
or to distinguish the product of any particular manufac¬ 
turer or merchant, but one which may readily be procured 
in any meat market. 

8. Plaintiffs have not shown that the general public be¬ 
lieves that the words “Cube Steak” indicate a producer 
and not a product. 
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9. Plaintiffs have not shown that the mark “Cube Steak” 
as used by them, has become distinctive of the plaintiffs’ 
goods in commerce. 

10. The name “Cube Steak” is the generic name 

143 of a machine which makes cube steak. 

11. “Cube Steak” was originated by the plaintiffs’ 
predecessor to indicate meat tenderized on the predeces¬ 
sor’s type of tenderizing machines. The words “Cube 
Steak” do not indicate origin of the meat or distinguish 
the product of any particular manufacturer or merchant 
of the meat. 

Conclusions of Law 

1. Since “Cube Steak” is the generic name of a variety 
of meat, it is equally the generic name of the machine 
which makes that variety of meat. 

2. The generic name of a machine for making cube steak 
is incapable of becoming distinctive of the goods of any 
particular manufacturer of machines for making cube 
steak. 

3. Plaintiffs are not entitled to the registration under 
section 2(f) of the Trade-Mark Act of 1946 of the words 
“Cube Steak” as a trade-mark for machines for tenderiz¬ 
ing meat. 

4. The complaint should be dismissed. 

Walter M. Bastian 
Judge. 

April 9th, 1952. 

Seen by 

Lee L. Townshend 

*#*#*•*••• 

144 Filed Apr. 9,1952 

Judgment 

This action came on to be heard at this term and there¬ 
upon, upon consideration thereof, it is, this 9th day of 
April, 1952 
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Adjudged that the complaint in this case be, and the same 
hereby is dismissed with costs against the plaintiffs. 

Walter M Basttan 

Judge I 

Approved as to Form : 

Lee L. Townshend j 

Attorney for Plaintiffs 

m * • • • • # * * • 

145 Filed May 7, 1952 

Notice of Appeal to the Court of Appeals 

Notice is hereby given that William F. Spang, et al. 
Plaintiffs in the above entitled application, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the Final Judgment entered in thi-s action 
on April 9,1952. . j 

Cedric W. Porter 
Heard, Smith, Porter & Chittick 
Heard, Smith, Porter & Chittick 
Attorneys for Plaintiffs-AppellOnts 
41 Tremont Street, 

Boston 8, Massachusetts 

* i 

Lee L. Townshexd, 

Munsey Building 
Washington 4, D. C. 

Of Counsel for Plaintiffs 

• *•*•*#*•• 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 IX THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5225-50 

William F. Spang, Carl F. Spang, Robert L. Spang, Marie 
F. Spang, John Spang, Joseph P. Spang III, Thomas 
Spang, Anna M. Peck, Virginia McManama, Barbara 
Lamothe, a co-partnership doing business under the 
firm name and style of Cube Steak Machine Company 
at 591 Hillside Avenue, Needham Heights, Massachu¬ 
setts, Plaintiffs, 

v. 

John A. Marzall, Commissioner of Patents, Defendant. 

Washington, D. C. 

January 24, 1952 

The above-entitled cause came on for hearing before 
Honorable Walter M. Bastian, District Judge at 10: a.m. 
Appearances : 

H. S. Miller, Esquire, for the Commissioner of Patents. 
Cedric W. Porter, Esquire, for the Plaintiffs. 

3 PROCEEDINGS 

Mr. Porter: Your Honor, I will make a very short open¬ 
ing statement and v?e have our so-called trade witnesses 
here and they are anxious to get back to work. So, I said 
we would put them on first. They will take a very short 
time. 

The Court: Very well. 

Mr. Porter: I know your Honor is very familiar with 
the 4915 suit procedure. It is an action, of course, to au¬ 
thorize and direct the Commissioner of Patents to register 
our trade mark “Cube Steak” as used on steak tenderizing 
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machines. The application has been refused by the Patent 
Office on the grounds that from the evidence before them 
it appeared that Cube Steak is really a generic name for 
a kind of meat rather than a trade mark and the Commis¬ 
sioner made it quite clear that the basis of his decision 
was that he didn’t think there was sufficient proof in the 
Patent Office record to convince him to the contrary. 

We propose to remedy that deficiency here and present 
sufficient evidence to your Honor so that I think your Honor 
will have no possible doubt in your own mind that it really 
is a trade mark and that there is another generic and de¬ 
scriptive of the name for this kind of machine and this 
kind of meat. W T ith that I think we are ready to start. 

The Court: Mr. Miller, do you want to say any¬ 
thing? 

4 Mr. Miller: I will be very brief. 

I am not going to introduce any evidence except 
the folder which I have already informally handed up to 
the Court. 

Plaintiffs’ counsel has made a very fair statement of 
what the issue is and, as I see it, it revolves down to what 
the Assistant Commissioner has said, which appears in 
item “E” of my folder, that, in his opinion, this mark 
4 ‘Cube Steak” as applied to these machines for making 
Cube Steak is a term which cannot become distinctive of 
indicating origin in the manufacture of the machine £t all 
for the reason that it is merely the generic name which is. 
applied to this product which the machine makes. 

Mr. Porter: Call Mr. Katz. 

Whereupon —George Katz was called as a witness by and 
on behalf of the Plaintiff and having been duly sworn was 
examined and testified as follows: j 

Direct Examination 

By Mr. Porter: 

Q. Give your name and address. A. George Katz, 24 
Chesapeake Street, Southwest. 
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Q. Washington, D. C. A. That is right. 

5 Q. Your occupation. A. Grocer. 

Q. And where do you operate your grocery store ? 
A. At 345 Elam Street, Northwest. 

Q. How long have you operated that grocery store? A. 
Three years. 

Q. Previous to that were you in the grocery business? 
A. Before I went in the army I was. 

Q. Since about when, then? A. Oh, about five years al¬ 
together. 

Q. In your business experience, have you become ac¬ 
quainted with the machine sold by the Cube Steak Machine 
Company? A. Yes, sir. I have had one for two and one- 
half years. 

Q. What does that machine do? A. It takes a piece of 
meat and cuts the fibres on it and makes like a pad of meat, 
steaks. 

Q. Did you know the trade mark that is used on those 
machines ? A. Cube Steak. 

Q. Do you know whether those machines have a generic 
or descriptive term, machines that do that kind of process¬ 
ing of meat, what they are called in the trade? A. Tender- 
izers, tenderizing machines. 

Q. Do you know whether tenderizing machines are made 
also by other manufacturers other than Cube Steak 

6 Machine Company? A. I have had two in my store, 
one Toledo. I had one from another company but I 

can’t remember the name. 

Q. You mean Toledo Scale Company? A. Yes, sir. 

Q. By the other one—have you heard, for instance, 
of Hobart-Federal? A. Yes, sir, Hobart-Federal and 
Sanitary. 

Q. Which was the other one you used? A. I had the 
Toledo in my store. They used to call it Toledo Steak. 

Q. In your store do you sell Cube Steaks as such? A. 
Yes, sir. 

Q. Do you have display paper on which those steaks are 
offered for sale to the public? A. Yes, sir. 


Q. And do those papers bear the name Cube Steak? A. 
Yes, sir. I don’t have it right now. 

Q. You have had them? A. Yes, sir. 

The Court: You mean, with your name on it? 

A. No, sir, just a little piece of paper about 3 by 4 inches 
that has the words, “Cube Steak” on it and the descrip¬ 
tion of how to cook it. 

By Mr. Porter: 

Could you identify those as the type you have 

7 used? A. I have had this kind here (indicating.) 

Q. Have you used both kinds or just one? A. I 
just had the white one. 

Mr. Porter: I will offer the white one in evidence as 
Plaintiff’s Exhibit No. 1, Cube Steak Display Paper. 1 
Mr. Miller: No objection. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 1 and received in evidence.) 

; 

By Mr. Porter: 

Q. If you see the name “Cube Steak” on the window of 
a market or on a piece of display paper, like Plaintiff’s 
Exhibit No. 1, -what does it mean to you? A. The steak is 
made by Cube Steak Machine. 

Mr. Porter: That is all. 

Cross Examination 

By Mr. Miller: 

Q. Do you ever have a customer come in your store and 
ask for a Cube Steak? A. Not in the last year, not in the 
last six months. 

Q. There are other machines which make Cube Steaks 
are there not? A. Only one machine, as I understand it. 

Q. Didn’t you say there were several kinds? A. They 
make tenderized steaks. 

Q. What is a Cube Steak when you look at it? 

8 A. A piece of meat that has gone through a partic¬ 
ular type of machine. When I had my Toledo ma- 




chine in a while, they used to call their steak a Toledo 
Steak. 

Q. Could you tell by looking at the piece of meat after 
it came out of the machine which machine it had gone 
through? A. No, sir. 

Q. Could you make a piece of meat with the cuts this 
way and this way (indicating) by using a butcher knife if 
your machine had broken down? A. I couldn’t make it as 
well. 

The Court: Just for the record, counsel indicates 
longtidunal and diagonal markings. 

Mr. Miller: Yes. 

The Witness: You are just making markings, you are 
not actually cutting the fiber of the meat. 

By Mr. Miller: 

Q. If you had a sharp knife, you could cut down in the 
meat? A. I tried it and it doesn’t taste as well. 

Q. But you could cut the meat all the way through with 
a knife? A. Yes, sir. 

Q. You could cut it halfway through if you stopped 
9 right at the right place, couldn’t you? A. Yes, sir. 

Mr. Miller: That is all. 

The Court: Suppose this bottom thing wasn’t on here; 
namely, “Cube Steak Machine, Needham Heights, Massa¬ 
chusetts originators and sole manufacturers of Cube Steak 
Machines” if that was not on there, would you assume that 
it was made by any other machine, or by this machine? 

The Witness: I can speak for myself. I know if it was 
a Cube Steak it would be made by Cube Steak Machine. 

The Court: The words “Cube Steak” as applied to 
steaks have been used a good many years. 

The Witness : So has Vaseline. To my mind, it means 
a steak made by Cube Steak Machine. 

The Court: It does not mean a steak which has had a 
cutting into cube-like particles ? 

The Witness: No, sir. Like I said before, I had other 
machines from different companies in my store and each 
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one called it a different name. One called it Toledo Steak. 

The Court: Suppose when you had the Toledo Steak 
Machine in your store, a man came in and said, do you 
have any cube steaks, what would you say to him? 

The Witness: Rather than lose a customer, I would say 
yes. 

The Court: How long have you heard the term “Cube 
Steak?” ! 

10 You are not as old as I am by far. Have you 
heard it a good many years? 

The Witness: Yes, sir. 

The Court: Did you hear of it before there was a Cube 

Steak Machine? j 

■» 

The Witness: I was not born. j 

The Court: You were not bom? j 

The Witness: Maybe I was. I was real young. 

The Court: How old are you now? 

The Witness: 27. 

The Court: Speaking now, not as a grocer selling ma¬ 
terials but as an ordinary individual, does a Cube Steak 
mean a certain steak which has been tenderized? 

The Witness: No, sir, they call that a tenderized steak, 
or call it a knitted steak—I mean tenderized steak. 

The Court: How does that machine operate? 

The Witness: There are two cutting blades like this, 
(indicating). They intermesh. You put your piece of meat 
in between the two. There are small blades on those two 
blades. They have two clinders. Those knives protrude 
out. They rotate inwardly. As you put your piece of meat 
down, the piece of meat goes in between the knives and cuts 
the fibers. You take a piece of meat that is tough, the 
beef has a good flavor but it is too tough to bite with your 
teeth, if you can find someway of cutting the fiber 

11 you get all the flavor and a tender piece of beef. 

The Court: They don’t beat it, they just cut it? 
The Witness: All it does is cut it. If I might say some¬ 
thing, in my opinion, I don’t think you can compare a Cube 




Steak with a T-bone steak; it has definite form and origin 
and everything else. A Cube Steak Machine, a piece of 
steak, in my opinion, is a piece of beef that has passed 
through a Cube Steak Machine, and as a result it is a Cube 
Steak. It is not like a T-bone. That is a definite piece 
of beef. I don’t think a Cube Steak is like that, in my 
opinion. It is just a piece of beef that has passed through 
a particular type of machine to produce a particular piece 
of meat. 

The Court: You think the words, “Cube Steak” are 
definitely allocated to a machine made by the Cube Steak 
Machine Company? 

The Witness: Yes, sir. Cube, in my mind, is something 
that has sides equal. If you see one of these, they are not. 

The Court: Those Toledo Machines—what are the 
others ? 

The Witness: One is Toledo and one is put up by 
Hobart. 

The Court: Did you say Safeway? 

12 The Witness: One is Sanitary. 

The Court: Don’t they operate in about the same 

way? 

The Witness: Yes, sir, they cut the fibers of the meat. 

The Court: Do they cut them in the same pattern, cube? 

The Witness: There is no cube involved at all. 

The Court: I understand. Because you cut them in dif¬ 
ferent directions—they are actually cubes are they not? 
Describing it as Mr. Miller did, some going one way and 
some the other, don’t you have something in the form of 
a square or cube ? 

The Witness: I guess you would. You would have a 
whole bunch of little ones, a couple of thousand in one 
piece of meat. 

The Court: I understand that. All right, thank you. 

(Witness excused.) 

Mr. Porter: Call Mr. Mendelson. 
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Whereupon— Milton Mendelson was called as a witness 
by and on behalf of the plaintiffs and having been duly 
sworn, was examined and testified as follows : 

Direct Examination 

I 

By Mr. Porter: j 

Q. Give your name and address. A. Milton Mendelson, 
50 N. Street, Southeast. 

13 Q. Washington, D. C.? A. Yes, sir. 

Q. And your age ? A. 37. 

Q. Your occupation? A. Grocer. 

Q. Do you operate a grocery store ? A. Yes, I do. 

Q. Where. A. 50 N Street, Southeast. I 

Q. And how long have you been doing that? A. Six 
years. 

Q. How long have you been in the grocery business? A. 
Six years. 

Q. In your business experience, have you become fa¬ 
miliar with a machine known as the Cube Steak Machine? 
A. Yes, I have. 

Q. Would you briefly tell his Honor what that machine 
does? A. The machine takes a piece of beef that you can¬ 
not chew and makes it chewable. 

Q. How does it do it? A. You take it and run it through 
these grinders and it breaks all the fibers up and makes it 
tender. 

14 Q. Does it put cuts in the meat? A. Yes, it does. 
Q. Do you know the trade mark that you use on 

meat that is so processed in the Cube Steak Machine? A. 
Call it Cube Steak. 

Q. Have you used display papers like this (indicating) ? 
A. I had the other color. 

Q. Like this one (indicating) ? A. That is right. 

Mr. Porter: I will offer this as Exhibit 1-A. 

Mr. Miller: No objection. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit 1-A and received in evidence.) 

• • • • • • * • * • 




18 


By Mr. Porter: 

Q. Will you tell us how you use those display papers? 
A. After I run the meat through the machine, I put them 
in display cases on the meat to sell. 

Q. Do these machines, like the Cube Steak Machine have 
a descriptive name in the trade and if so what is it? 

15 A. Yes, tenderizers. 

Q. Tenderizers? A. Yes. 

Q. Are you aware that other companies also put out 
tenderizers? A. I have had four or five people who wanted 
to sell me one before I bought the Cube Steak Machine. 

Q. Could you name some of the principal companies ? A. 
I don’t know them off-hand hut I know there are quite a 
few of them. 

Q. If you see the name Cube Steak on the window of a 
meat market or on display papers, like Exhibit 1-A here, 
could you tell us what that means to you ? A. I would think 
it would be made by the Cube Steak Machine. 

Mr. Porter: That is all. 

Cross Examination 

By Mr. Miller: 

Q. You were testifying about one of those little papers, 
like the one on the corner of the desk, with the words ‘ ‘ Cube 
Steak” up at the top, Exhibit 1-A. Did you ever have a 
customer come in your store and ask for a Cube Steak? 
A. That is what they go by in my neighborhood. 

Q. That is when the customer comes in your store 

16 and asks for a Cube Steak, what he wants is a par¬ 
ticular type of meat, is it not? A. No, he is talking 

about the little steak made with the Cube Steak Machine. 

Q. That is a piece of beef is it not, with cuts across it 
horizontally and vertically? A. That is right. 

Q. There are other machines for making steaks which 
have those horizontal and vertical cuts, are there not? A. 
Yes, there are. 
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Q. And if a piece of beef had been run through one of 
these machines of the other company, could you tell by 
looking at the piece of meat that came out in which machine 
it had been made on ? A. I don’t think so. 

Q. Regardless of what machine it came through, it would 
still have the horizontal and vertical cuts across it would 
it not? A. I imagine so. 

Mr. Miller: That is all. 

The Court: How long have you had one of these 
machines ? 

The Witness: About three years. 

The Court: Did you have one before that time? 

The Witness: No, did not. 

The Court: What would you do if somebody came 
17 in and wanted a cube steak and you did not have the 
machine ? 

The Witness: I would tell them I did not have any. 

The Court: You did not have a machine at that time? 

The Witness: I had a large meater. j 

The Court: What is that? 

The Witness: It has prongs on it. 

The Court: That sort of go in the meat? 

The Witness: Go in the meat. 

The Court: You mean today people come in and say, “I 
want a steak that is made with a Cube Steak Machine”? 

The Witness: I don’t know about that, but they say 
they want a Cube Steak. 

The Court: Is that because you have a sign up there 
stating “Cube Steak”? 

The Witness: That is right. 

The Court: All right. 

(Witness excused.) 

Mr. Porter: Call Mr. Hackerman. 

Whereupon— Samuel L. Hackerman was called as a wit¬ 
ness by and on behalf of the plaintiffs and having been duly 
sworn, was examined and testified as follows: 
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18 Direct Examination 

By Mr. Porter: 

Q. State yonr name and address. A. Samuel L. Hacker- 
man, 416 I Street, Northwest. That is my business address. 

Q. And your age? A. 56. 

Q. Your occupation? A. I am in the equipment business. 

Q. The name of your company. A. The Hackerman 
Sales Company. 

Q. And how long have you been in that business? A. 
Since 1940. 

Q. "What is the nature of your business? A. Selling food 
machines. 

Q. Will you briefly tell us what kind? A. We sell slicing 
machines, Cube Steak Machines, scales, some refrigeration, 
meat grinders, and so on. 

Q. Do you sell tenderizing machines other than Cube 
Steak Machines? A. No, I never have. 

Q. What territory do you sell your machines in? A. We 
have mainly sold them in the District of Columbia and 
nearby Maryland. 

Q. Previous to your entry into the business of 

19 Hackerman Sales Company, what business were you 
in? A. Grocery and meat, mainly meats. 

Q. Did I understand you started this business when, 
your present business? A. In 1940. 

Q. And prior to that where were you engaged? A. I 
was in the grocery business but I started out with A & P 
back in 1920. 

Q. Where ? A. In Baltimore. 

Q. How long were you there ? A. I was there until 1928. 

Q. After 1928, what did you do? A. I was transferred 
to Washington to open the meat markets for the A & P. 
We opened the first store at 13th and K in February of 
1928. 

Q. When you were with A & P, in either Baltimore or 
Washington, had you heard of Cube Steak Machines? A. 
Yes. In fact, that was the only machine I ever knew at 
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that time and we used to operate the old hand machine 
that had prongs on the bottom of a flap, piece of wood. 
As we pulled the handle over, the little gadget underneath 
there would turn the steak around and then we would Come 
back again until we got a cross cut. 

Q. Did you buy Cube Steak Machines in the A & P ? 
20 A. No, we did not. i 

Q. When you were in Washington? A. No; but I 
asked for one. I asked the supervisor to give us one be¬ 
cause people did ask for tenderized steaks. 

Q. Did you get any? A. I got a Cube Steak hand 
machine. I 


Q. In the A & P when you were in Washington? A. That 
is right. | 

Q. Had you previously known of the Cube Steak Ma¬ 
chines when you were in Baltimore? A. I saw them around. 
That is what gave me the idea to ask for one when I came 
to Washington. j 

Q. And, of course, I understand I believe from your tes¬ 
timony that you, yourself, are selling Cube Steak Machines 
and have been since 1940? A. I have been selling them 
since 1940 but not for the company. 

The Court: Not for what? 


The Witness: Not for this company. I sold it for an 
agent, for a man by the name of Hirst. I think his initials 
were H. J. He was the distributor for the Cube Steak 


Machine Company at that time, and at that time I h^d the 
agency for the American Slicing Machine Company. I sold 
slicers. He would sell a slicer for me and I would sell a 
Cube Machine for him. That was in 1940. 


21 By Mr. Porter: i 

Q. Would you briefly tell the Court what it is that the 
Cube Steak Machine does to a piece of meat? A. It is a 
tenderizing machine. I think the boys explained that You 
put the met through it and cut it and take it out and run 
it through again. I 
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Q. What does it do to the meat? A. Tenderizes it. 

Q. In what way? A. It cuts the fibers in the meat both 
ways and it makes the meat tender. You can take a cheaper 
grade of meat and run it through there and make it taste 
right good. 

Q. To your knowledge, is a trade mark used to describe 
meat so processed in Cube Steak Machines? A. I didn’t 
get that question. 

Q. To your knowledge, what trade mark is used on meat 
so processed in Cube Steak Machines? A. It is a tenderized 
steak that goes through these machines. The name “Cube 
Steak” is the steak that comes out of a Cube Steak Machine. 

Q. Do you, yourself, distribute display papers like these 
exhibits 1 and 1-A? A. I give them a thousand with each 
machine I sell. 

Q. Like Exhibits 1 and 1-A? A. Yes, sir. 

22 Q. I believe you have already told us that these 
machines have a descriptive name. Would you please 
tell us again wTiat it is ? A. They are tenderizing machines. 

Q. There are other makes of tenderizing machines? A. 
Yes, sir. 

Q. Could you list some of the principal makers besides 
the Cube Steak Machine? A. There is Hobart, Sanitary, 
Toledo, Sir Steak Machines. 

Q. How about U.S. Slicing Machine? A. U.S. Slicing 
Machine puts one out. 

Q. Those are the principal competitors? A. That is 
right. 

Q. Are they called tenderizing machines in the trade? 
A. Yes. 

Q. Do you happen to know* if those people themselves 
have trade mark names for their machines? A. I don’t 
know. They have changed their names around so often I 
don’t know\ One time it is a minute steak and one time it 
is tenderized steak. 

Q. WTien you see the name Cube Steak in a market win¬ 
dow or in a display cabinet, what does it mean to you? 
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A. A steak that comes out of a Cube Steak Machine. I have 
had quite a bit of experience along those lines in 

23 the time I have been selling the machines. I have 
seen grocers put on their window “Cube Steak” so 

much a pound. In that case we had a pamphlet I used. 
When I would walk in the store and see the name “Cube 
Steak” on the window and it was another make machine 
in there, I would show him that paper you have there and 
show him it was a registered name and that they could not 
use that name unless they use our machine. I have found 
they have cooperated very well in that. 

Q. Is this the notice that you give to the customers (in¬ 
dicating) ? A. Yes, sir. 

Q. That you give to them when they use the name “ Cube 
Steak” without a Cube Steak Machine? A. That is right. 
Mr. Porter: I offer that as Exhibit No. 2. 

Mr. Miller: No objection. 

(The document referred to was marked Exhibit No. 2 
and received in evidence.) 

By Mr. Porter: 

j 

Q. Have you ever had any occasion when you have called 
a meat market’s attention to the wrongful use of the name 
“Cube Steak” and they have persisted in doing so? A. 
They have cooperated in every way. And the length of 
time I have been selling those machines, everyone has co¬ 
operated. 

24 Mr. Porter: That is alL 
Cross Examination 

By Mr. Miller: 

Q. Mr. Hackerman, going back to the days when yob were 
in the grocery business, when did you first hear the term 
“Cube Steak”? A. I would say about 1925. 

Q. Have you ever heard of Hamburg steaks? A. Yes, 
sir. ! 
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Q. Now, coming up to the days when you ■were in the 
business of selling machines, if a customer came in and 
asked you for a hamburg machine, would you think he 
wanted a machine for making hamburg steaks or would you 
think he wanted a machine made by a particular company, 
such as Toledo or Hobart? A. Naturally, if he bought a 
hamburg machine, he would want a hamburg machine. 

Q. A hamburg machine would be a machine by any manu¬ 
facturer just so long as it made hamburg steak? A. That 
is right. 

Q. Going back now to the days when you were in the 
grocery business, did you ever have a customer come in 
your store and ask for Cube Steak? A. Off and on. 

Q. When he asked for a Cube Steak did you think the 
customer had in mind the product of a particular 
25 meat producer, such as Swift or Armour? A. No, sir. 

Q. He had in mind a steak which had on it cuts? 
A. Tenderized steak. 

Q. Cuts across it? A. Tenderized steak, that is right. 

Mr. Miller: That is all. 

The Court: Going back to the time when you used that 
hand-cube machine, what was that? 

The Witness: They first came out with a pounder. It 
was just points made out of metal that would pound. That 
would make indentations. It wouldn’t go through the meat. 
Then they came out with knives, also a hand-operated ma¬ 
chine ; and then we had the hand machine that had a handle 
on it. It had a block with knives under it. Every time you 
pulled that lever over it would tenderize that steak. As 
you let the handle back, there was a gadget underneath that 
would turn the steak around for cross-cut. 

The Court: Was that a Cube-Steak Machine? 

The Witness: Cube-Steak Machine. The name plate was 
right on it. 

The Court: On the machine? 

The Witness: That is right. That is where I got the 
name Cube Steak from when I ordered one, when I was 
with the A & P. 
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26 The Court: When yon were in the grocery business 
and a man came in and asked yon for a Cube Steak 

what would yon say to him? j 

The Witness: I would tenderize a steak for him. 

The Court: All right 

(Witness excused.) 

Mr. Porter: Your Honor asked about the first machine. 

I do have the pamphlet which shows it. If your Honor 
would like to see what it is like, I can identify it. 

Mr. Miller: No objection. 

The Court: I would like to see it. I don’t know if it is 
particularly material. It is interesting anyway. 

Mr. Miller: It is a Spang patent, No. 1570792, granted 
January 26, 1926, for meat tenderer. 

The Court: Suppose you introduce that as No. 3. j 
Mr. Miller: All right. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 3 and received in evidence.) j 

Mr. Miller: Do you have any more machines? If you 
have any other machines, I would be glad for you to tell 
the court. 

Mr. Porter ": We have quite a series of machines, your ' 
Honor. I have a stack of patents here. I have not tried 
to make the list complete or definitive at all. Then there is 
a series of circulars which show the machines of 

27 various sorts. I am going to show you the different 
cuts made on the steak by the Cube Machine. 

The Court: All right. 

Mr. Porter: Call Mr. Spang. 

Thereupon—William P. Spang was called as a witness 
by and on behalf of the defendants and having been duly 
sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Porter: 

Q. Give your name and address. A. William F. Spang, 
Time Street, Medfield, Massachusetts. 

Mr. Porter: Before interrogating Mr. Spang, your Honor, 
I might offer a few preliminary exhibits. We are now 
going into our main case, having let the trade witnesses go 
back to work. 

First of all, I have the certified copies of the affidavits 
that constituted the evidence before the Patent Office. Does 
it need an exhibit number? 

The Court: Suppose we do mark it as Exhibit 4. 

Mr. Miller: No objection. 

(The papers referred to were marked Plaintiffs’ Exhibit 
No. 4 and received in evidence.) 

28 Mr. Porter: Of course I am supplementing this 
evidence in the Patent Office by additional evidence. 

I also want to offer in evidence the plaintiffs’ registra¬ 
tion of its trade mark “Cube Steak” which is Registration 
No. 271,479, registered June 3, 1930, under the Trade 
Mark Act of March 19, 1920. You will notice it is for a 
machine, for slitting meat. In other words, we already 
have had in the Patent Office a registration of that. 

Mr. Miller: No objection. 

The Court: That will be plaintiffs’ Exhibit No. 5. 

(The paper referred to was marked Plaintiffs’ Exhibit 
No. 5 and received in evidence.) 

Mr. Porter: The Plaintiff company has also registered 
its trade mark “Cube Steak” in quite a number of indi¬ 
vidual States in the United States. I have a group of them 
which I would like to offer in evidence, possibly as one 
group, w’hich can be called State Registrations of Plain¬ 
tiffs’ Trade Mark. 
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Mr. Miller: I do not think they are particularly per¬ 
tinent but I have no objection at all to the Court looking 
at them for whatever value they have. 

The Court: I will admit them but, as you say, they ought 
not to be binding so far as the Commissioner is concerned. 

(The documents referred to were marked Plaintiffs’ 
Exhibit No. 6 and received in evidence.) 

29 Mr. Porter: Dou you happen to have a list of the 
Trade Mark Registrations which have been taken 

out in the various states. That list is not complete. 

The Court: Is that included? 

Mr. Porter: Some of them are included. I did not have 
some copies. So I just made a list. 

The Court: Mr. Spang, can you testify that this is a 
correct list ? 

The Witness: Yes, it is. 

The Court: I will let it in on the same basis. 

Mr. Miller: No objection with the same comment as 
applied to the State Registrations. 

The Court: I understand. 

(The document referred to was marked Plaintiffs’ Ex- 
hbit No. 7 and received in evidence.) 

By Mr. Porter: 

Q. Mr. Spang, would you state your age? A. 36. 

Q. Your occupation? A. Partner and general manager 
of the Cube Steak Machine Company. 

Q. How long have you been manager of the plaintiff 
company? A. Since 1940. 

Q. Prior to that, had you been connected with the 

30 company? A. I was connected one year as a sales¬ 
man and in the summers I would work with the com¬ 
pany, prior to that, during the time I was at school. 

Q. What is the business of the plaintiff company? A. 
Manufacturing steak tenderizing equipment and other 
allied market equipment to a smaller extent 


j 

I 
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Q. Such as? A. Computing scales, a machine called a 
larding machine. 

Q. Just for the record, the Cube Steak Machine Com¬ 
pany is a partnership? A. Yes. 

Q. Have you recently changed the name under which you 
do business? A. In May, 1951, we changed the name to 
Needham Manufacturing Company. 

Q. Why did you do that? A. Our business suffered very 
heavily because of the present controls, both material con¬ 
trols and price controls; almost eliminated our steak 
tendering business and we began to manufacture arma¬ 
ment parts. On one job the Navy said if we did not change 
our name to something else more respectable, they wouldn’t 
give us the job. We took the name of the town in which 
we manufacture the machines. 

31 Q. You have registered that name with the town 
clerk of Needham? A. Yes, we have. 

Q. Do you still on your letterheads carry on as Cube 
Steak Machine Company in the Cube Steak business? A. 
Yes. In the market trade where we sell our machines, we 
still advertise and operate under our name Cube Steak 
Machine Company with the name “Division of Needham 
Manufacturing Company” in small letters. Sometimes we 
do not use it at all. 

Q. When was the Cube Steak Machine Company founded 
to your knowledge? A. My dad started in 1925. 

Q. His name was what? A. Joseph P. Spang. 

Q. Do you happen to know, yourself, how the business 
happened to be founded? Could you relate the circum¬ 
stances? A. Yes. My father went into the real estate 
business around 1920 after having been in several other 
businesses before that time, and developed a seashore real 
estate development company, and in connection with that, 
after he got people to come down and build houses along 
the shore, he built a restaurant and swimming pool and 
bathing lockers and so forth in connection with the people 
he had got to come down there; and being a sort of 
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32 summer beach place, the type of thing they would 
eat would be sandwiches and so forth. He felt if 

he could have a steak sandwich that could be sold reason¬ 
ably that he could do a good business. He could not afford 
to buy regular tender steak and put it in a sandwich be¬ 
cause the price would be such that sales would not be good. 
So, he thought if he could pre-cut a piece of meat so it 
would bite off about as easy as the bread that he could have 
a steak sandwich which could be sold reasonably and he 
could make a profit out of it. So he developed this machine 
at the that time that would cut squares in the top surface 
of a piece of steak, leaving a film on the bottom of the meat 
that would hold all these squares together, so they could 
bite it off with the bread. 

He established that sandwich at this place, and at that 
time thought up the name “Cube Steak’’ to be applied to 
this. He called them Cube Steak Sandwiches. It went 
over very well right from the beginning here at this resort. 
In fact, he built a little special stand and called it the Cube 
Steakhouse which was around 1925. Then he thought if 
it went over so well there, that he should start manufac¬ 
turing machines and sell them to other restaurants. So he 
started doing that, perhaps the next year, and he began to 
sell it to a few restaurants. Then he had the idea of selling 
it to meat markets, that it would be a much wider field and 
much bigger volume of steaks that could be run 

33 through these machines if he sold them to meat 
markets and the housewife could pick up j these 

steaks. That started off and he soon gathered pretty good 
volume selling the machine to meat markets. One of his 
first large sales was to the A & P Tea Company in New 
England and Canadian areas. They put the machine in 
every one of their stores in New England and Canada in 
one fell swoop, and that got him started manufacturing. He 
called the machine Cube Steak Machine and called the steak 
cut therefrom Cube Steaks. Previous to that time, there 
had not been any knowledge of that word being used in 
connection with cutting a steak. 

i 
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Q. Does your Cube Steak Machine operate on other 
kinds of meat than beef? A. Yes. You can put anything 
through the machine. You can put pork through it. It is 
very good for veal cutlets. Instead of banging a veal cutlet 
with the backside of a cleaver or hammer, if you run it 
through the Cube Steak Machine it will be tenderized with¬ 
out smashing the juice pockets. It is good for mutton, 
when you have tough lamb to have lamb steaks. It is used 
on different types of cuts as well as different types of meat. 
In beef there is no particular type you have to use to 
cut a cube steak. You could cut both the top of the round 
or the bottom of the round or the shoulder. Any clear 
piece of meat from any animal could be run through the. 
machine. 

34 It would always be better after'it comes out of the 
machine. I am not saying it would be perfect. It 
would depend upon the kind of meat you start off with. 

Q. I understand you to say a Cube Steak does not have 
to be any particular cut of meat, or any particular kind of 
beef; is that correct? A. That is correct. 

Q. Prior to your father’s introduction of this Cube Steak 
Machine, do you know how steak was commonly tenderized? 
A. Hammers were quite wudely used. I think we can all 
remember that was a fact. The butcher shop would always 
have a big mallet hanging up on the wall and he would get 
the steak on the block and he would start pounding it. I 
think that was probably done at home a lot too. 

The Court: It still is. 

The Witness: That was the common method before my 
father came out and sort of made a scientific approach to 
the problem rather than just taking a hammer and whack¬ 
ing away at it. 

By Mr. Porter: 

Q. As far as you know, had there been any practice of 
slitting or cutting slits in steaks to tenderize them pre¬ 
viously? A. None that we know of. 
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Q. The original company was Joseph P. Spang, doing 
business as Cube Steak Machine Company?; A. 

35 Yes. 

Q. And that was an individual enterprise? i A. 

Yes. 

Q. And at some time it was incorporated? A. About 
1931 it wns incorporated. 

{ Q„ And the name of that company? A. Cube Steak 
Machine Company, Inc. 

Q. And then later you changed back to a partnership? 
A. Yes. In June 1934, the Company was changed to a 
partnership and the name was Cube Steak Machine Com¬ 
pany with the “Inc” removed. j 

Q. That partnership is the present plaintiff with the 
same partners; is that correct? A. Yes. 

Q. Except we understand that now you call yourself 
Nedham Manufacturing Company? A. A slight correc¬ 
tion. My father died in 1945. So, he was not a partner 
and my mother was removed as a partner about that time. 
There was a slight change of partners from 1943 to the 
present date. j 

Q. But the present partners listed in the complaint are 
still partners? A. Yes. j 

Q. Would you show his Honor the illustration of 

36 the cuts? A. Yes. The first steak that was cut out, 
there was a series of disc knives mounted on a 

shaft. As this previous gentleman was explaining, it was 
worked with a handle and you rolled the knives over the 
steak. The steak was held on a platter with a few prongs 
in it to hold the steak. Then you pulled this roll of knives 
on it and you slit the steak in one direction. Then you 
gave the platter a quarter turn (like that) and you pulled 
the knives over the steak again. So you cut these 
squares in the steak on the top surface and there would be 
a thin film left on the bottom so it would hold all these 
squares together. 
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That went on until we went to another form of cutting. 
During the period of this, there were many machines 
developed. All told, we have 50 or 60 different patents on 
this method of tendering steaks. To do this job, there were 
probably different models developed up to 1937, when we 
started developing other ways that would be an improve¬ 
ment on this cut. 

Mr. Porter: I will offer these as a series later. 

By Mr. Porter: 

Q. Then what was your next cut? A. This next cut we 
call Super-Cube Steak. In this method of tendering you 
cut the steak four times as much as the old method and at 
the same time, it has no un-cut part. 

37 We "were trying to make it more tender. We went 
/ into the idea of cutting even more and removing the 

curling objection. So, the same roll of knives were used 
except the knives were put an eighth of an inch apart in¬ 
stead of a quarter of an inch apart. The machines become 
electric. You put it on a board and run the board through 
the machine under a series of knives on a shaft. Then you 
turn the steak over and give it a quarter turn and run it 
through the machine a second time, which would cut the 
slits in the opposite direction. So that you would have a 
column of meat in the center of the steak and a top film 
uncut. It would always hold together after it was cooked. 
After it was cooked it didn’t look any different than this 
rubber looks now (indicating). 

Q. Then did you subsequently make a third type of cut? 
A. Yes. Then there is a third type of cut. It probably 
came about because steak was getting so much more ex¬ 
pensive right along. This type of cut not only will tender¬ 
ize the steak to a certain degree but also shape and knit 
small pieces of meat together. Thus cut is almost undis- 
tinguishable in the meat case. As you can see, you can¬ 
not hardly tell except by the pencil marks. You could 
hardly distinguish this steak the way it was cut in the meat 




case. This is made by having two rolls of knives in a 
machine. These knives have a corrugated edge. It 

38 is not continuous cutting edge. They are like gears 
only they are thin and have sharpened edges. Thfey 

penetrate the meat. j 

There are 100 knives in a machine. Each knife has about 
ten or twelve protusions on them so you get about a 
thousand different slits at once on this steak and you drop 
it in a machine and catch it at the bottom. It was cut on 
both sides at the same time. You can run it through once, 
twice, or even a dozen times, as many times as you had to, 
to complete your job of tenderizing or whatever you wish 
to do. ! 

Q. What do you call this type? A. We call this Cube 
Steak. 

Q. You call it knitting? A. We call this type the knit 
type, knifed on machines ofthis kind. We have a lot of 
competition in this field. The common thing is a knit-type 
machine for tendering. This is the machine that is sold 
most widely. We have a little extra wrinkle in our 
machines that help us tenderize to a greater degree than 
other knit type machines. That is, every second knife on 
each roll, we have a straight disc knife that, besides doing 
the punching type job will also do a slitting job at the same 
time. We received a patent on that several years ago. 
Our machine definitely will tenderize to a greater degree 
than any of these other type machines for that reason. So 
far it has been a good patent. 

The Court: You think it is a better machine than 

39 the machines of your competitors? 

The Witness: Yes, we do. 

By Mr. Porter: 

Q. What trade mark have you used on all these three 
type, knifed on machines of this kind. We have a lot of 
cuts ? A. Cube Steak has been our trade mark right along. 
The steaks have changed but the name has remained the 



same. We added the “Super” to this job. This job is 
super. You need a good solid piece of meat to do this 
superior job with. 

The Court: Suppose we put those in an envelope. They 
will be admitted as Plaintiffs’ Exhibit No. 8. 

(The papers referred to were marked Plaintiffs’ Ex¬ 
hibit No. 8 and received in evidence.) 

By Mr. Porter: 

Q. You have told us, Mr. Spang, that your company has 
developed a considerable series or numbers of these 
machines over the years and I believe you have some 50 or 
60 patents? A. Yes. 

Q. Are they mostly in the name of your father, Mr. 
Joseph P. Spang? A. Yes, they are. 

Q. Have you also acquired some of the patents or com¬ 
panies which own patents? A. Yes; we have purchased 
patents from three other companies. 

40 Q. You might just name them. A. The Norton- 
Pike Company of Wooster, Massachusetts, in 1936; 
and then the Frank West Patents of Bellefonte, Pennsyl¬ 
vania in 1940. I forget the name of his company. 

Mr. Porter: Ideal Manufacturing Company. 

The Witness: Yes. The other company was a machine 
manufactured by the American Minedor Company of 
Canton, Ohio. Their patents were purchased around 1940. 

By Mr. Porter: 

Q. Do you remember whether those were the Gurney 
patents? A. Yes. 

Q. And each of those companies had two or three 
patents, did they? A. Yes, each one had two or three 
patents on their tenderizing machines. 

Q. How many machines has your company sold, meat 
tenderizing machines? A. We have sold about 160,000 
or 170,000 tendering machines. 

Q. In the United States? A. Yes, in the United States 
since 1925. 
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Q. And some more in foreign countries? A. In foreign 
countries, we have sold between three and five 

41 thousand machines. 

Q. State your yearly business in number of 
machines in the last three years, for instance. A. In the 
last 18 months we have sold very few. Previous to that, 
we sold from 4 to 8 thousand machines a year. 

Q. Can you give us an idea of your annual volume of 
business in meat tenderizing machines? A. It started off 
very slowly when my father first went in business in 1925. 
He used to think 30 machines a month was good business. 
That got up to the point when we think business is good, 
we sell about 500 machines a month and we have sold as 
many as a thousand a month. Our dollar volume, starting 
off, was very low, probably $25,000 a year, and it went up 
to a million dollars a year, our best year. Our average 
now would he around three-quarters of a million. 

Q. What was your best year, the million dollar year? 
A. That was in 1947 or 1948. Shortly after the war, there 
was a pent-up demand for these machines. During the war 
the making of Cube Steaks on our machines, as well as on 
anybody’s machine during that time, the making of ten¬ 
derized steaks was pretty well controlled. As a matter of 
fact, you could not manufacture the machine because of the 
material during the war, any tenderizing machinery. 

42 So, right after the war, their older machines were 
pretty well rusted out. Right after that, there was 

a pent-up demand for the business. 

Q. You have a national sales organization? A. Yes, 
we do. 

Q. Would you please tell us how you operate in that 
respect? I mean district sales managers and the like. A. 
We set up franchised territories throughout the United 
States and we have 22 such districts, with a district sales 
manager in each area. Under the district sak'3 manager 
comes people—what we call factory distributors. These 
district sales managers sell only products of our company. 
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They, in turn, hire distributors—what we call factory dis¬ 
tributors, and they may or may not handle other market 
equipment. 

Q. Mr. Hackerman wmuld be the type you just men¬ 
tioned? A. That is right, factory distributor. They would 
have five or six distributors under them, depending upon 
the size and population of their terirtorv. Then there 
would come a third tier of salesman, such as jobbers and 
agencies. All told, you may have two, three or four 
hundred outlets selling our machines throughout the United 
States. Then we have foreign countries. We would sell 
them as the occasion arose, or we have several foreign 
countries where we have established distributorships. 

South Africa is our most successful at the present 
43 time. 

Q. Do you advertise your name, “Cube Steak” 
for your machines? A. Yes, we have advertised that ex¬ 
tensively ever since the beginning in 1925. 

Mr. Porter: I will put in the advertising in a moment, 
your Honor. I thought maybe at first we might cover the 
figures and so forth. 

By Mr. Porter: 

Q. You have figures of your advertising, for instance, 
from the year 1931 to 1939? A. Yes. 

Q. What was that amount? A. The total advertising 
from 1931 through 1939 was $6S,638.00. Then there was 
selling and travelling expenses— 

Q. I don’t think you ned to go into that. 

Have you got together the figures for your advertising 
expense, your yearly figures of advertising from 1939 to 
date? A. Yes, we have. 

Mr. Porter: I think the easiest thing is just to put the 
documents in evidence rather than have the gentleman read 
them. 

Mr. Miller: No objection. 

The Witness: The total is around $220,000.00. 
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44 The Court: It will be received as Plaintiffs’ Ex¬ 
hibit No. 9. | 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 9 and received in evidence.) 

By Mr. Porter: 

Q. Will you tell us in what form your advertising takes? 
A. I would say our principal form of advertising is 
through trade journals, magazines, that go to the meat 
markets, such as Progressive Grocer, Chain Store Age, 
Meat Market Merchandising, Locker Management; and 
then Restaurant Magazines, Restaurant Management, 
American Restaurant; Institutions, which is a restaurant 
magazine; and then hospital and institutions publications, 
such as Hospital Age, Modern Hospitals; and then we 
advertise in some of the service booklets because we sell to 
the armed forces and other Government installations. 
Then another form of advertising is through the pamphlets 
that are either distributed by direct mail or through our 
distributors. As they call on the stores to sell, they have 
circulars in their pocket. This is one of our recent ones 
(indicating). It is passed out as they go along. We have 
done quite a bit of direct mailing from our plant and from 
our distributors. We have advertising that goes with each 
machine, signs that are put up in the windows, put on the 
counters, put on the steak, a little tag that says, “Cube 
Steak” and stuck in the meat on the meat counter. 

45 We attend national conventions of the National 
Retail Grocers Association, National Retail Meat 

Dealers, the National Hospital Conventions, National 
Hotel-Restaurant, Chain Store Conventions. We go to 
about six or eight conventions throughout the United States 
each year, which is a lot of advertising for us. We have 
single or double display booths and put up our signs all 
around and display our machinery to the many thousands 
that walk through these national conventions. 
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Q. Do your distributors also do some advertising on 
tbeir own? A. Yes. Then, of course, also the markets 
that buy these machines advertise. When they buy Cube 
Steak Machines, they will advertise that they have Cube 
Steaks and whatever they do advertise in, in newspapers 
for instance. In their daily sheet, they will say, “Cube 
Steak” so much a pound. That, of course, has advertised 
to the consumer very widely. We have not been able to do 
any consumer advertising to speak of. This newspaper 
advertising by meat markets has made the name very 
prominent throughout the country. I don’t know how much 
money has been spent on it. I am sure it is in the millions 
that has been spent by the meat markets that have bought 
our machines. 

46 Q. Of course you sell tenderizing machines and 
you don’t sell meat. A. That is right. 

Q. Do you have a typical meat label that is attached to 
your Cube Steak machine? Is that one (indicating)? A. 
Yes. 

Mr. Miller: No objection. 

The Court: It wdll be received as Plaintiff’s Exhibit 
No. ID. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 10, and received in evidence.) 

By Mr. Porter: 

Q. You spoke of circulars that you distributed to the 
trade over the course of the years. A. Yes. 

Q. Describing your machine? A. Yes. 

Q. I show you an envelope and ask you if those are 
typical of your circulars that you so distributed to the 
trade? A. Yes, these are typical circulars. 

Q. And by the trade you mean whom ? A. Meat markets, 
restaurants, institutions; meat markets principally. 

47 Mr. Porter: Your Honor, just for the mechanics 
of the thing and rather than taking a lot of time we 

are content just to offer these as a group in a single en- 
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I 

velope as a single exhibit without marking each one in¬ 
dividually. j 

Mr. Miller: No objection. 

The Court: That will be received as Plaintiffs’ Exhibit 
No. 11. 


(The documents referred to contained in a single en¬ 
velope w’ere thereupon marked Plaintiffs’ Exhibit No. 11 
and received in evidence.) 

i 

By Mr. Porter: j 

Q. Could you tell us in what quantities you prepare 
these to distribute? A. We usually buy 25,000 initially and 
it increases. We buy them in 25,000 lots at a time. We 
spent a lot of money on folders and have spent a lot of 
money over the last 25 years. 

i 

(Short recess taken.) 


By Mr. Porter: 

Q. Incidentally, what is the retail price of your current 
machines? A. Around $290, between $250 and $300. We 
have several models. 

Q. Going back to the advertising that the com- 
48 pany has put out, you have the display papers for 
the steaks, which have already been identified by the 
trade people, Exhibits 1 and 1-A; is that correct? A. Yes. 
We give those away with the machine and we have them 
very reasonably for sale. 

Q. Do you also have a Super Cube Steak paper? A. Yes. 

Q. That represents the cuts running both ways but on 
opposite sides? A. Yes. 

The Court: You still make that Super Cube? 

The Witness: Yes, we do. Particularly the chain stores 
buy it, because the knit type machines can be abused more 
than this other machine can. The chains don’t have as 
much control over their butchers as the individual grocers. 
For example, Kroger, they buy our machines, the Super 
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Cube Steak machine, exclusively. You could use that 
machine by cutting the wrong meat or putting the wrong 
meat through it. 

Mr. Porter: I ask the Clerk if he will mark the Super 
Steak paper Exhibit 1-B, to go along with this series. 

Mr. Miller: No objection. 

The Court: That will be received as Plaintiffs’ Exhibit 
No. 1-B. 

49 (The document referred to was thereupon marked 
Plaintiffs’ Exhibit No. 1-B, and received in evidence.) 

Bv Mr. Porter: 

y 

Q. Did I understand correctly that the piece of meat 
with the square cut in it is no longer made by your com¬ 
pany? A. We don’t make any machine like that now. 

Q. You have not since when? A. We stopped making 
those around 1940. We may have put a few together where 
we had parts laying around. 

Q. Do you also furnish your dealers with display cards? 
A. Yes. 

Q. Is that one of them (indicating)? A. This is a steak 
tag that we give with each sale. They stick it in the steak. 

Q. With each machine you sell? A. Each machine; and 
we have them for sale. 

Q. It is a plastic display? A. It is a price tag. 

Mr. Porter: I have quite a series of pieces of advertis¬ 
ing. I will put them all in one envelope as one exhibit. 
The Court: Very well. 

Bv Mr. Porter: 

y 

Q. Where is a big sign like this large yellow one 

50 “Cube Steak” displayed? A. They could stick it on 
both sides of the window or put it on their back wall 

in this fashion over their meat counter (indicating). 

Q. This is a display sign for grocery stores, is it? A. 
Yes. 

Q. This large yellow sign? A. Yes. 
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Q. These little cards— A. This is an easel display for 
the top of the meat case. 

Q. This is the one, the white card with a blue panel and 
“Cube Steak’’ in cerise color? A. Yes, with a phosphorus 
type paint on it. 

Q. Would indentify these as other larger circulars which 
you send out to your customers? A. Yes. These are all 
circulars of our machines here. 

Q. What is this document that looks like a share of stock? 
A. They have a stock in greater profits when they buy a 
Cube Steak machine. This is the certificate of the trade 
mark we issue to a purchaser of Cube Steak machine. ! 

The Court: That is a guaranty? 

The Witness: It just lets them know that Cube Steak is 
a trade mark, that by buying a Cube Steak machine they 
can call it Cube Steak. They can cash in on the pub- 
51 licitv we have put forth over the years. 

By Mr. Porter: 


Q. Is this another display card, this large one, “Some¬ 
thing New, Cube Steak or Sandwich”? A. Yes. That is 
used for the restaurant. 

Q. This certificate reads, does it not, “This certifies 
that the holder of this license is the owner of Cube Steak 
Machine Model and is entitled to use the name ‘Cube 
Steak,’ a trade mark registered in the United States 
Patent Office Number 27149, in conjunction with the opera¬ 
tion of the machine of the above-described serial number, 
and the meat cut on said machine?” A. Yes. 


Mr. Porter: Your Honor, I think we can offer this group 
of advertising in the envelope. I am merely marking it 
“Plaintiffs’ Advertising Circulars.” 

Mr. Miller: No objection. 

The Court: That will be Plaintiffs’ Exhibit No. 12, which 
will be received. 


(The documents referred to, contained in a single en¬ 
velope, were thereupon marked Plaintiffs’ Exhibit No. 12, 
and received in evidence.) 


i 
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By Mr. Porter: 

Q. You have also told us, I believe, you advertise 

52 in trade magazines. A. Yes. 

Q. Do you have scrapbooks showing such adver¬ 
tising over the years? A. Yes. 

Q. Are these such scrapbooks? A. Yes. 

Q. And they cover the years from 1931 to date? A. 
This particular book to 1939. 

0. And this through 1945 apparently. A. Yes. 

Q. And then there are some loose pages, except they are 
tied together, but otherwise separate from the second book, 
which show more of your advertising? A. Yes. 

Q. Are they of the Cube Steak machine? A. Yes. 

Mr. Porter: Your Honor, perhaps I -will cover this a 
little bit in detail here. 

By Mr. Porter: 

Q. These are company scrapbooks showing where they 
place advertising. I think in most instances it is true that 
the magazine and the date the advertising appeared ap¬ 
pears on the page; is that right? A. Yes. 

53 Mr. Porter: I think, Your Honor, these things 
speak for themselves. 

The Court: Are you going to offer the books? 

Mr. Porter: Yes, I was going to offer the books as 
physical exhibits. I did want to call Your Honor’s atten¬ 
tion to one item particularly. In 1935, appearing in the 
Butchers’ Advocate and approved Merchant—is that a 
trade magazine? 

The Witness: Yes. 

Mr. Porter: The date was August 7, 1935, and it reads 
this way: 

“ ‘CUBE STEAK’ Guarded Jealously” 

“Jealous indeed is the Cube Steak Machine Company of 
its registered trade mark name ‘Cube Steak’ which seems 
to have been used indiscriminately by certain other tender¬ 
ing devices. And rightly so, for being first in the field 







43 


with a part that has met with unusual success from the 
butcher trade, the company justly feels that its trade mark 
name ‘Cube Seak’ is a valuable goodwill item to be used 
only with the real and original Cube Steak machine. This 
situation brings to mind a similar one which occurred years 
ago in the refrigeration field when Frigidaire first made its 
bow. Immediately any machine which refrigerated was a 
‘Frigidaire’ regardless of the make or type. Frigidaire 
benefitted greatly by its name which was highly instru¬ 
mental in putting it far ahead of many com- 

54 petitors.” 

As I say, Your Honor, they are pieces of adver¬ 
tising which appeared in trade journals of Cube Steak 
machines largely, with pictures. Unfortunately, some of 
them have became loose because the glue has dried out. It 
gives Your Honor some indication of the quantity of ad¬ 
vertising that has been carried on. 

Here is another one in 1939, full-page advertisement, 
addressed to the meat dealers at the convention of the 
National Association of Retail Meat Dealers. You will 
notice on there “Only the original and genuine Cube Steak 
machine can give you genuine Cube Steak. Be sure the 
machine you buy and operate is genuine and carries the 
name ‘Cube Steak’ on its name plate.” That was in 1939. 

That first one is entitled “Scrapbook” on the outside. 
This second book carries the advertising through 1945. It 
is of the same nature. They are pictures of the machine 
and the like. 

More recently are these larger displays on the separate 
folder, that I will put in the book. The top one, for in¬ 
stance, was in January 1946, issue of Food Retailing 
Magazine, and the next one with it on the front page, 
appearing in Meat Merchandising for February 1946. 
These came from the office of the advertising agency, 
which is Bennett, Walther and Menadier, Boston. 

55 You will see those are large advertisements that 
appeared in the trade magazines and, as I say, speak 

for themselves without any specific attention. 
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By Mr. Porter: 

Q. Are those all your advertisements of the company? 
A. Yes. 

Mr. Porter: I offer them as one exhibit, comprised of 
scrapbooks of plaintiffs’ advertising from 1931 to date. 

Mr. Miller: No objection. 

The Court: Received as plaintiffs’ Exhibit No. 13. 

(The documents referred to were thereupon marked 
Plaintiffs’ Exhibit No. 13, and received in evidence.) 

Mr. Porter: Comprising two scrapbooks and a separate 
folder of pages. 

Mr. Miller: There is no objection to receiving them in 
evidence that the plaintiffs did advertise but without con¬ 
ceding their probative force as to any of the facts alleged 
in the advertising. 

The Court: All right. 

Mr. Porter: I might explain I am putting the advertis¬ 
ing in a body, because that was one of the things that the 
Assistant Commisisoner made quite a point of in stating 
that the applicant had not proved its advertising. 
56 We had the figures in there, in affidavit form, but 
actually we did not put any samples of advertising 
in. He got, obviously, quite the wrong impression of the 
nature of this business from the lack of advertising. So, 
we are putting it in quite considerable bulk just so Your 
Honor can be satisfied on that point. 

By Mr. Porter: 

Q. Mr. Spang, again to save time—Mr. Spang, Carl 
Spang is your brother? A. Yes. 

Q. And he made an affidavit in this case in the Patent 
Office, which is before us here. Have you read this 
affidavit over, and particularly as to the list of publica¬ 
tions in which you have advertised? A. Yes. 

Q. Is that correct, so far as you know also? A. Yes. 

Q. Then on page 6 of his affidavit he lists a group of 
stores. Among the large users of applicants’ machines 
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are the Atlantic & Pacific Tea Company, and then he lists 
Safeway Stores, Kroger Groceries in the Middle West, 
Economy Markets, Boston. Is that an accurate list, so j far 
as you know? A. Yes. 

Q. Then on page 7 he lists some of the chain restaurants 
purchasing and using machines bearing the Cube 

57 Steak trade mark and lists the Waldorf Restaurant 
in Boston and New York, the Howard Johnson Res¬ 
taurants from Maine to Florida, and some of the large 
drug stores, like the Owl Drug Company, Pullman Com¬ 
pany on dining cars—is that list correct to your know¬ 
ledge? A. Yes. 

Q. Army and Navy also have purchased your machine? 
A. Yes. 

The Court: I have the whole record of the Patent Office 
before me. 

Mr. Porter: That went in an affidavit. 

The Court: In the absence of contradiction of it I don’t 
think you need to verify it. 

Mr. Porter: I think, now, that completes the first part 
of the plaintiffs’ case, Your Honor, so far the advertis¬ 
ing and sales of its machines are concerned. There is, 
however, a very important second part of the case, which 
is the generic or descriptive name used for these machines 
by the various companies which make them. I would like 
to go into that right now. 

By Mr. Porter: 

Q. Mr. Spang, what is the descriptive or generic name 
for the type of machine which you call the Cube Steak 
Machine? A. Tenderizers or Meat Tendering Machines 
or, even more common than that, I suppose, Steak 

58 Machines; simply Steak Machines is what all our 
competitors call their machines. 

Q. At the present time? A. Yes. 

Mr. Porter: First, I would like to call Your Honor’s 
attention to the Patent Office’s Classification for these 
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machines. I have here pages from the Manual of Classi¬ 
fication of Patents, dated April 1, 1944; and Your Honor 
will note that these machines are classified under Class 17, 
Butchering, and sub-class 25, Meat Tenderers. And then 
there is a series of six more really sub-classes under sub¬ 
class 25, in which they distinguish the types of machines. 

Well, for instance, 26 is with Coacting Rolls; sub-class 
27 Roll and Plate. So, you see, the Patent Office itself has 
a classification that they have set up for these machines 
and they call them Meat Tenderers. 

Then, the Patent Office put out a classification bulletin, 
and Number 190 defines the classes covered under Class 17, 
Butchering, and defines them with more particularity, and 
again here, Your Honor will note that under sub-class 25, 
“Devices for Rendering Meat More Suitable for Eating by 
Pounding, Mashing or Cutting, without severing.’’ 

I offer this as Plaintiffs’ Exhibit No. 14. 

Mr. Miller: No objection. 

59 (The document referred to was thereupon marked 
Plaintiffs’ Exhibit No. 14, and received in evidence.) 

Mr. Porter: For Your Honor’s information I made a 
search and picked out a group of patents. It is a very sub¬ 
stantial group, I must admit, but it seems the circumstances 
of the case required it. 

There are 50 or 60 patents in this group. I do not ex¬ 
pect Your Honor to go over them in detail or thoroughly. 
I do not think that is necessary. It gives a history actually 
of meat tendering devices. 

Your Honor will note the first patent—and I can say 
they all appear in this same class 17, Butchering, and sub¬ 
classes 25 to 31, as appears in this classification Manual, 
Exhibit 14 of the Patent Office. 

The first one that happens to be mentioned by the 
Examiner in this case, it is Putman Number 45633 and 
called a “Meat Tenderer” and it was patented December 
27, 1864. 
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So, there has been a class of devices known as “meat 
tenderers” since at least as early as 1864. That is the 
title of the patent. I went through the classes, and sub¬ 
classes. There are probably 300 to 400. That is a guess 
on my part. There are some 6 or 7 boxes of these patents 
and I would say they contain 50 to 70 patents each. I have 
made a selective drawing of them. Just taking the 

60 group through in order, the first one is called a 
“meat tenderer”; the next one “beef steak 

tenderer”; the next one, “meat tenderer”; the next 
machine for “tendering steaks.” 

Then skipping over to more recent years I might men¬ 
tion again the first Spang patent which has previously 
been identified. That was called a “Meat Tenderer.” That 
is number 15770792, granted January 26, 1926 for “Meat 
Tenderer. ’ ’ 

As I say, I have selected some 50 or 60 patents, and they 
run from 1864 right down to date. They all show these 
machines listed as meat tenderers, tenderizing machines, 
or by some similar generic or descriptive name. 

There are quite a few of the Spang patents. They called 
them at that time “meat slitting machines.” 

i 

I think that was the name, Mr. Spang, when you adopted 
Super Cube Slitting Cut? 

The Witness: That is right. 

Mr. Porter: More important is not what the Spangs 
called them but what their competitors called them. They 
have all adopted names of similar nature. You will see 
other patents by many other people, food tendering 
machines, meat treating machines, meat tendering 
machines, and the like. 

The most significant thing is that, as far as I am aware, 
in this entire group of some 60 patents there is not one 
mention of the word “Cube” or “Cubing”. It is utterly 
unnecessary to use the name “Cube” for describing 

61 a meat tendering machine. It happened to be 
adopted by Mr. Joseph Spang as his trade mark 






48 


some years ago because his first cuts were made in those 
squares, as Your Honor has noticed from the samples. 

Obviously, I am puting in a little argument here, as Your 
Honor well realizes. 

The Examiner dug out some three patents, possibly four, 
in which the inventor or his attorney really spoke of diced 
or qubed and said that was evidence that the name had 
become generic. 

I understand the Examiner was a lady. She picked out 
two or three patents which seemed to her to prove a point, 
but she knew perfectly well that the generic class in the 
Patent Office was called “meat tenderers.” She did not 
say anything about that even in her opinion or in the 
record. 

Of course, we can well say it is our responsibility to 
show her that; but, actually, she knew it because it was 
obvious she picked the patent out of the same class. She 
even mentioned the first one there in 1S64. 

She did not present the fair picture or real picture. It 
was solely a biased picture to prove her point because she 
had apparently started off with the assumption that Cube 
Steak was a generic name and that was the end of it. 

The irony of this situation is that the only reason 
62 that Cube Steak is known at all to anybody and to 
the public, including the Honorable Examiner and 
Assistant Commissioner, is due solely to the plaintiffs’ 
advertising. It was never known before. They see it in 
the meat market, “Cube Steak”. Yet they don’t know the 
facts, of course. They may think it is a generic name. 
Actually it is not. 

I think the most impressive piece of evidence that we 
have in the case is these patents which show the name, 
actual generic name, as “meat tenderer”, or “meat tender¬ 
izing machine” or “meat slitting machine” or some other 
name those people have used. 

It shows the complete history. That is the significance 
of it. Personally, I think it is quite overwhelming. 
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I am going to introduce them as one exhibit. 

Mr. Miller: There is no objection. 

Mr. Porter: It is a series of patents showing meat ten¬ 
dering devices. While it looks quite bulky, I have actually 
been quite selective. If you put them all in you would 
put in 400 probably. 

The Court: That will be received as Plaintiffs’ Exhibit 
No. 15. 

(The documents referred to were thereupon marked 
Plaintiffs’ Exhibit No. 15 and received in evidence.) 

63 Mr. Porter: In addition to that, as showing the 
use of the generic name, like “meat tenderizers”, 
we have a number of trade publications in which the trade 
classify these. i 

I have them in one envelope and I think we will give 
them the same treatment as vre did the others. 

Again, they speak for themselves. I don’t think they 
need introduction through the witness. 

This first book is a classified directory of 1951. It is put 
out by the National Wholesale Exposition, headquarters in 
New York City. 

Your Honor will note on page 151 that there is a heading 
“Steak machines and tenderizers.” It tells people where 
they can buy certain pieces of equipment and w’ho sells 
them. You will notice that the principal manufacturers 
and distributors are listed there, including the applicant 
company. 

Mr. Miller: No objection. 

The Court: Received as Plaintiff’s Exhibit No. 16. 

(The document referred to was thereupon marked Plain¬ 
tiffs’ Exhibit No. 16 and received in evidence.) 

j 

Mr. Porter: In the same book we have a page taken from 
the yellow classified directory of the New York City tele¬ 
phone book, and the page 1627 of it has a class of steak ma¬ 
chines and, again, lists several companies. 
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64 By Mr. Porter: 

Q. Who are the principal competitors of the Cube Steak 
Machine Company who sell meat tenderizers, Mr. Spang? 
A. In order of their comparative sales, I would say Ho¬ 
bart-Federal Company is first. They are a division of the 
Hobart Manufacturing Company of Troy, Ohio. The rea¬ 
son for the Federal-Hobart is Federal Engineering Com¬ 
pany was purchased by the Hobart Company about two or 
three years ago and up to that time the Federal Company 
was the leading competitor for us. The Hobart Engineer¬ 
ing is the biggest market equipment company in the United 
States. They do a business of about $25,000,000 a year. 
They market one of these steak tendering machines now. 

Number two is the Toledo Scale Company, Toledo, Ohio, 
another large firm. They got in the business of steak ten¬ 
derizing machinery about 1945, right after World War II, 
right after the close of the war. They do a very large vol¬ 
ume of over-all business. They do more scale business in 
the United States than any other company for markets. 
They call their steaks “Toledo Steaks.” 

Number three is the U. S. Slicing Machine Company. 
They put out a machine that is called “Delicator.” I think 
their new model they call “Tender Steak Machine.” They 
have been in business since around 1942 or 1943. They do 
the biggest slicing machine business in the United 

65 States, meat slicing machines. 

The next in line is probably Sir Steak Machinery 
Company, recently established, about two years ago, and 
they call their machine the “Sir Steak Machine” and call 
their steaks “Sir Steaks.” They are a very small com¬ 
pany. That is about all they make. 

Q. Where are they? A. They are in Acton, Massachu¬ 
setts. It was formed by a former employe of our com¬ 
pany. He actually tried to borrow as much as he could 
from our company. I think you will notice he did not use 
our name. He realized it was a trade mark and he started 
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his own trade mark. He calls it the ‘‘Sir Steak Machine 
Company . 9 9 

■ I am not sure about these sales, because there are no 
published figures of how much they sell. It is my guess of 
what they do. We think we know what our competitors do, 
the order of their importance. 

There is the Leland Company in Detroit. They have 
been in business since around 1933,1 believe. They are one 
of the longest in the business next to ourselves. They do 
not seem to sell too many machines. 

Q. Did you mention Sanitary? A. Sanitary is probably 
last. 

66 Q. Who is Sanitary? A. Sanitary Scale Com¬ 
pany is another competitor in Ohio. They started in 
this business about 1946 or 1947. They are fairly good- 
sized company. 

All of these companies I mentioned are larger than we 
are in point of sales except the Sir Steak Machine Com¬ 
pany. 

Q. Can you give some idea of the volume of business, per¬ 
centage-wise, vour best estimate, intelligent estimate, that 
you can give, on ranking these various companies, includ¬ 
ing yourselves, in volume of business, on steak tenderizing 
machines? A. I would say that we do from 20 to 25 per 
cent of the total volume of steak machines sold. I would 
say the Hobart-Federal Company probably does the same 
as we do, another 20 or 25 per cent of the total steak ma¬ 
chine business, and the rest of the 50 per cent is probably 
divided up among the other four or five people I have men¬ 
tioned, with Toledo Scale Company selling the largest of 
the next four or five. It vrould be hard to break the per¬ 
centages down in that second group of 50 per cent. 

Q. Do these competitors of yours also advertise in trade 
magazines like yourselves? A. Yes, they do. 

Q. And advertise steak tenderizing machines. A. Yes. 


67 Mr. Porter: Again, Your Honor, we have a series 
of magazines. I can show you some typical pages. 

After all, the advertisements will speak for themselves. 

Here is “Meat Merchandising’’ of November 1950. I 
have written in ink on the outside pages which are sig¬ 
nificant. 

On page 7 there is the advertisement of the plaintiff 
company, Cube Steak Machine Company and their meat 
tenderizer. 

Then on page 44, very significantly, is an article by the 
editors of the magazines in which they write about tender¬ 
ized steak sales. I would like to call this to Your Honor’s 
attention. The second paragraph reads: 

“The most popular item to be run through the steak 
machine is the small, boneless beef steak known as the diced 
steak, the minute steak or—incorrectly—the ‘cube’ steak. 
This steak usually weighs about four ounces, is made from 
round or chuck, and outsells all other kinds of beeksteak on 
the market.” 

There is a footnote there down at the bottom, and it 
reads: 

“Cube Steak is a registered name and is properly used 
only if the steak is made on the ‘Cube Steak Machine.’ ” 

You will notice in the same article they call it “Steak 
Machine. ’ ’ 

There is the advertisement of the Sanitary Scale 

68 Company of their tenderizer with a picture of it on 
page 8. 

On page 16 is the advertisement of the IJ. S. Slicing Ma¬ 
chine Company and down at the bottom they have “tender 
steak machine”, they call it. 

On page 50 is the advertisement of the Hobart Company 
and there you will notice they have a “tenderizer” picture 
on the bottom. 

On page 92 is the advertisement of the Sir Steak Ma¬ 
chinery, Incorporated, showing their tenderizer up at the 
top of the page. 
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On page 100 is another kind of meat tenderer made by 
the Hardy Company down in Dallas, Texas. It is a hand 
operation. 

I am calling Your Honor’s attention particularly to the 
words “steak tenderer.” 

I don’t think I need go into detail as to these other trade 
magazines. 

Who was it that put out a steak machine called the 
“Kroskut”? A. Ideal Manufacturing Company. 

Q. Mr. West of Ideal Manufacturing Company? A. Yes. 
That is the company we bought the patents from. 

Mr. Porter: I have some loose tear sheets, so-called, 
from other magazines, to the same effect, showing 
69 advertisements by competitors of meat tenderizers. 

The first one happens to be the Hobart with a pic¬ 
ture. I have marked it in ink. There is a full page of their 
tenderizer: 

“Hobart-Federal Steakmaker Tenderizes, tenderize and 
knit simultaneously.” 


By Mr. Porter: 


Q. Now, some of the frozen food people sell tenderized 
steak, do they? A. Yes. They put them up in packages. 

Q. We have here “frosted foods, Metropolitan Frosted 
Foods Division Ice Company, Watertown, Massachusetts. ” 
On the inside do they offer for sale tenderized steaks? A. 
Yes. 

Q. What are those steaks? A. They have been processed 
on steak tenderizing machine and actually they have a Cube 
Steak Machine. Thev thought the generic name was the 
best. They could have used our trade name. That is cir¬ 
cularized in Boston. They sent out thousands. 

Q. I have here a circular of the Federal Engineering 
Company steak machine also. A. Yes. 

Q. There is quite a number of those. Then, do meat 
markets sometimes advertise tenderized steak in the 
69 newspapers? A. Yes. 
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Q. I show you a copy of the Providence Evening Bul¬ 
letin of Trursday, December 20, 1951, and in the adver¬ 
tisement of Big Bear Market you see an advertisement, 
“Heavy Steer Beef Tenderized-steaks, 99 cents.” A. Yes. 

Q. What are those steaks? A. They would be processed 
through some machine. I wouldn’t know what machine 
these particular markets have. 

Q. In the same newspaper, but of December 13, you see 
another advertisement of the United Markets, “Tendered 
Steak?” A. Yes. 

Q. What would that be ? A. That would be the steak that 
has been processed in a tendering machine. 

Q. Which could be a Cube Steak Machine or competitor’s 
machine; is that correct? A. Yes. 

Q. Do restaurants advertise Tenderized-steaks ? A. Yes. 

Q. I show you what purports to be the menu from Walt’s 
Sandwich Shops and Drive-in Restaurants of Cin- 
70 cinnati, Ohio. Does it have on it “tenderized steak 
sandwiches”? A. Yes. 

Q. Then, the Howard Johnson’s Restaurant which, I as¬ 
sume, everybody is familiar with. Do they offer a “ten- 
dercut beefsteak?” A. Yes. 

Q. Would you tell us what a “tendercut beefsteak” is? 
A. It is a steak that is processed on a tendering machine. 
Actually it is our machine that makes this steak. They do 
not want to call it under our trade mark. They have made 
up their own name for it. 

Q. And they call it “tendercut?” A. Yes. 

Q. I think you have said already Howard Johnson was 
one of your larger customers? A. Yes. They buy our ma¬ 
chines but they don’t use our name. 

Mr. Porter: I offer the group as one exhibit, showing the 
use of the trade of the generic term, “Tenderizer” and 
steak machine and the like that appears in all these trade 
publications, which can be marked Plaintiffs’ Exhibit No. 
16. 
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The Court: They will he received as Plaintiffs’ Exhibit 
No. 16. 

71 Mr. Porter: We now come to the next part of the 
case, which is the actual trade marks used by other 

manufacturers of tenderizing machines, not “Cube Steak,” 
but have their own trade marks. And I submit “Cube 
Steak” is the trade mark of the Cube Steak Machine Com¬ 
pany and for their machines they have their own trade 
marks. 

The Court: Registered in the U. S. Patent Office? 

Mr. Porter: Some of them are registered. I have a num¬ 
ber of those registrations. 

The Court: Suppose you read them into the record and 
then introduce them? 

Mr. Porter: All right. 

The first one is “ Steakmaker” of Hobart-Federal Engi¬ 
neering, registration number 505,916; and Your Honor will 
note that it is in class 23, meat tenderizing machines. That, 
incidentally, is the registration relied upon by the Patent 
Office, one of them. 

By Mr. Porter: 

Q. Mr. Spang, did Mr. Aldrich L. Jackson do business as 
Federal Engineering Company? A. Yes. 

Q. They now have been bought out by the Hobart Com¬ 
pany? A. Yes. I 

Q. At one time you had some litigation with Mr. 

72 'Jackson? A. Yes. 

Q. In which there was a settlement of the litiga¬ 
tion? A. Yes. 

Mr. Porter: The next registration, again which was cited 
by the Patent Office, “Tendersteak” by the U. S. Slicing 
Machine Company, registration number 430,451; and, 
among other things, it is for meat tendering machines. 

Then I have registration number 352,364, by Federal 
Engineering Company of Minneapolis, of “Tender-diced 
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Minute Steak,” again machine for dicing or making inter¬ 
secting cuts in meat such as steak. 

The next one is “Tenderet” by the Tenderet Corpora¬ 
tion of Chicago, Illinois, registration number 326,566, again 
for meat and food tendering machines in class 23. 

Next is “Kroskut” by Frank W. West, doing business as 
Ideal Manufacturing Company of Bellefonte, Pennsylvania, 
registration number 340,366, again for meat tenderer in 
class 23. 

The next is “Steakmaster”, registration number 310,585, 
by Foster Brothers and Chapillon Company, again for meat 
tenderers. 

The next is for “Delicator”, registration number 539,876, 
by the TJ. S. Slicing Machine Company, for meat 
73 tenderizing and slicing machines, again in class 23. 

The next is “Delicated”, registration number 
402,394, by the U. S. Slicing Machine Company, for cut 
fresh meats, -steaks and small irregular cuts of meats. 

The next is one called “Klever Kleever”, registration 
number 509,532, by the Belsam Company of Vineland, New 
Jersey, it is a kitchen implement being for general use as a 
meat tenderizer. 

The next one is “Meat Tenderer”, registration number 
308,364, by Norton Pike Company, mechanical device for 
tendering meat. 

The next is “Waffled”, registration number 301,780, by 
Waffled Steak Machines, Incorporated, Buffalo, New York, 
for sliced fresh meats, namely steaks. With it is a label 
print of the American Mine Door Company for the “Lat¬ 
ticed Steak”, and there is a notation on it, “Only dealers 
using the Two Minute Steak Machines are licensed to sup¬ 
ply latticed steaks.” 

That happens to be a company that Cube Steak Machine 
Company bought out, as Mr. Spang told you, several years 
ago. 

Another diced steak, print and label registration and— 
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By Mr. Porter: 

Q. Who would dice their -steak? A. American Mine Door 
Company. ! 

Mr. Porter: Your Honor will notice those people 

74 did not have any difficulty finding a name for their 

machine. j 

I offer them as a group. j 

Mr. Miller: No objection. 

(The documents referred to were thereupon marked 
Plaintiffs’ Exhibit No. 17, and received in evidence.) 

By Mr. Porter: 

j 

Q. Do you have, Mr. Spang, a number of display papers 
showing use of other trade marks either by grocery stpres 
or by other steak machine manufacturers? A. Yes. 

Q. Will you tell us what they are and what the trade 
mark is and so forth? A. Thi-s particular one is called 
‘ * Tender-knived. ’ ’ 

Q. What is it? A. That is a steak that has been proc¬ 
essed by steak tendering machine and, actually, that ma¬ 
chine happens to be ours in this case. The First National 
Stores of Somerville, Massachusetts, puts that out. They 4 
buy our machines exclusively. They use both our trade 
mark “Cube Steak” and they use the trade mark they 
established themselves, “Tender-knived Steak,” to dis¬ 
tinguish. The reason for them using “Tender-knived” 
is that people can go in their store and buy the 

75 “Tender-knived Steak” and they cannot buy it in 
another market. They keep the quality constant so 

that the customer, once having bought “tender-knived 
steak”, and is satisfied, will always go back and ask for 
“tender-knived steaks,” and if she goes to another market, 
such as an A & P Market, which is the biggest competitor, 
and asks for “tender-knived steak” she cannot get the 
“tender-knived steak,” although A & P has the same ma- 
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chine that First National has, and they make the same 
steak, but they cannot call it “tender-knived steak.” 

First National could put a different quality meat in the 
machine and therefore the steak would be better. Any of 
these tenderized steaks is no better than the meat used in 
them. You could buy sirloin steak in a store and it wmuld be 
of one quality and you could go in the next store and get 
sirloin and it would be another quality. The fact it is sir¬ 
loin does not mean anything as far as quality or tenderness 
is concerned. It depends on what kind of sirloin. 

The same is true of tenderized. No two tenderized steaks 
have to be the same. That is why the^e stores are jealous 
of their trade marks and establish these names for them¬ 
selves, so they can have a continuity of a customer reac¬ 
tion. 

In the First National Stores, next to hamburg 
76 their tenderized steak is the biggest volume in their 
market. They sell thousands and thousands of 
pounds of “tender-knived steak.” That is true almost 
throughout the country in these markets. 

Q. Do I also understand that the First National Stores 
could use the name “Cube Steak” if they wanted to because 
they do use your machine? A. Yes. 

Q. The next one? A. There is another one “Tenda-cut 
Steak. ’ ’ 

Q. Who uses that? A. The Star Market Company, with 
headquarters in Newtonville, Massachusetts. They have 
five or six large supermarkets in the Boston area. They 
also use our “Cube Steak” machine, but they don’t use our 
trade mark “Cube Steak.” They wish to be distinctive 
themselves. 

Q. The next one? A. “Tenderettes” by Stop n’ Shop. 
They have 85 supermarkets in the Boston area. They have 
our machines also. They do not use our trade mark “Cube 
Steak”. They have established their own trade mark 
“Tenderettes” and sell the tenderized steaks under that 


name. 
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Q. What about this? A. “Tendersteaks” is a trade 
mark used by the U. S. Slicing Machine Company. 

77 They use that as their trade mark for their tender¬ 
ized steaks. 

Q. And what is ‘‘Toledo Steak?” A. “Toledo Steak” is 
the trade mark of tenderized steak processed on Toledo 
steak machines. These go to the housewife. All of these 
papers go to the housewife. It is put around the steak and 
the housewife can pick it up. These papers help preserve 
the meat. Most of them are what is called oxygenic paper. 
It keeps the steak red. If it were handled on the ordinary 
paper it would blacken in several hours. 

Q. This display sign, “Tender-knit”— A. That is a 
trade mark for Hobart-Federal machine. They advertise 
that quite widely as their name for their tenderized steak. 

Q. Is that a display sign that is used in grocery stores? 
A. Yes. These go out with the machines they sell. They 
have papers stating “Tender-knit Steak.” 

Mr. Porter: Your Honor, I think I can offer these also 
as a group in the next envelope to be marked Plaintiffs’ 
Exhibit No. 18. 

Mr. Miller: No objection. 

i 

(The documents referred to, contained in one envelope, 
were thereupon marked Plaintiffs’ Exhibit No. 18 and re¬ 
ceived in evidence.) 

78 Mr. Porter: That brings us to the next and final 
part of the plaintiffs’ case, which is the plaintiffs’ 

efforts to police its trade mark “Cube Steak” in the in¬ 
dustry and to maintain it as a trade mark. 

The Court: Has there been any actual litigation? 

Mr. Porter: Yes, sir, there has been. 

In that respect, I have here a certified of the Bill of Com¬ 
plaint, and Answer, Preliminary Injunction and the Final 
Decree in the case of Cube Steak Machine Company, Inc. 
versus Racoff, which was filed in the Superior Court 
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79 in Equity, Suffolk County, Massachusetts. It has 
the date of January 18,1932 on it. 

Your Honor will note from the complaint, winch is here, 
that the nature of the suit was a suit to enjoin infringement 
of the trade mark “Cube Steak” by this man Raco: w T ho ran 
a market called Washington Public Market, in w T hich he 
offered for sale a product called “Cube Steak”, and he did 
not process them on the plaintiffs’ Cube Steak machines. 
The Court issued first a preliminary injunction on the 
showing that vras made and then a final injunction. It was 
a litigated case. That is the certified copy (indicating). 

The Court: You keep that with your others showing the 
effort to police. 

Mr. Porter: Yes. 

(Thereupon at 12:25 o’clock p. m. the Court recessed pur¬ 
suant to reconvening at 2:00 o ’clock p. m.) 


AFTERNOON SESSION 

(Whereupon at 2:00 o’clock p. m., the procedings in the 
above-entitled matter were reconvened.) 

Thereupon—William F. Spang resumed the stand and 
was examined testified further as follows: 

80 The Court: That case you referred to before re¬ 
cess, was that one involving the trade mark on the 
machine itself? 

Mr. Porter: In that case the defendant was actually a 
meat market man who was putting out a product called 
“Cube Steak” and he had no Cube Steak Machines. 

The Court: It was a suit involving the product itself, the 
meat itself? 

Mr. Porter: Yes. Of course, it was based on our ma¬ 
chine. The theory being the name “Cube Steak” means 
primarily the machine and then the product processed on 
the machine. 
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Under the present trade mark Act of 1946 there is par¬ 
ticular provision for such marks, which they call certifica¬ 
tion mark's. You certify that they have been processed. 

The Court: Yes, I understand. 

Do you have any other suits there? 

Mr. Porter: One was a Federal Trade Commission case. 

The Court: They are being admitted simply for the pur¬ 
pose of showing that you have tried to protect the mark, 
not for claiming the Court is bound in this case by any 
such decision. 

Mr. Porter: Oh, no. We also have a number of notices. 

The Court: I understand the purpose of it. For that 
purpose they are admitted. 

81 (The documents referred to were thereupon 
marked Plaintiffs ’ Exhibit No. 19, and received in 
evidence.) 

By Mr. Porter: 

J 

Q. You have already told us about Aldrich Jackson of 
the Federal Engineering Company. He was a competitor 
in making a steak tenderizing machine; is that not cor¬ 
rect? A. Yes. 

Q. Did you at any time have any difficulties with him 
leading to an investigation by the Federal Trade Commis¬ 
sion? A. Yes. 

Q. Will you briefly relate the circumstances? A. Yes. 
It seems that he made an attempt through his agents, 
through his distributors, to trade upon our trade mark, 
“Cube Steak,” saying that the purchasers of this Federal 
steak machine could use our trade mark ‘ ‘ Cube Steak, ’ ’ and 
that is how they tried to sell machines to some of these 
dealers. , 

The Court: You mean he could use the words “Cube 
Steak?” 

The Witness: He said they could use the words “Cube 
Steak.” We had quite a policing job to do. Our policing 
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job stepped up. This was in opposition to our advertising 
that made it more troublesome. There were more frequent 
cases where we had to police. It finally came to the point 
where, at the instigation of this Federal Engineer- 

82 ing Company, they made a complaint to the Federal 
Trade Commission we were unfairly prohibiting the 

use of the words “Cube Steak”. 

So, they made an investigation to see whether or not we 
had the sole rights to the words “Cube Steak.” 

As a result of that investigation they upheld our prac¬ 
tice of prohibiting its use by anybody except those who 
purchased our machines. 

Mr. Porter: Your Honor is undoubtedly familiar with 
the Federal Trade Commission practice. A complaint is 
made and then— 

The Court: I have had several over there. 

Mr. Porter: But if they find there is no violation of any 
law that matter drops then and there. They do not go 
further with it. 

By Mr. Porter: 

Q. Did you get a notice from the Federal Trade Commis¬ 
sion after their investigation that there would be no further 
proceedings? A. Yes. 

Q. Is that a copy of the letter? A. Yes. This is a letter 
from the Federal Trade Commission. 

Q. At that time were you also engaged in a Patent Office 
interference with a patent application of Mr. Jackson, and 
what was the result of that interference decision? 

83 A. We were in interference with them in the Patent 
Office on some claims on these steak machines. As a 

result, the Patent Office allowed us what we considered— 
there were six claims involved and we received the three 
broader claims and the Federal Engineering received the 
three narrower claims on specific details rather than on 
broad general nature of the operation of the machine. 
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84 Q. As a result of that interference was there a 
settlement agreement entered into between your 

Company and Mr. Jackson regarding respective lights in 
your respective trade marks used on steak tenderizing ma¬ 
chines? A. Yes. 

Q. Can you produce a copy of the agreement? A. Yes. 
Mr. Porter: Your Honor, I think the significant part 
about this thing is paragraph— 

The Court: This will only be admissible showing their 
effort to police, not because of any agreement. 

Mr. Porter: It shows acquiescence or recognition of the 
plaintiff’s trade mark rights in this trade mark by the 
principal competitor who has previously disputed them. 
Paragraph 8 reads: j- 

“The party of the second part—” that is Jackson and 
his partner— “recognizes that the name “Cube Steak” 
identifies machines made by the party of the first part-^—” 
which is the Cube Steak Machine Company— “and steak 
cut by the said machines, and that for such purposes, it is 
the trade mark and sole and exclusive property of the party 
of the first part. ” j 

Then they also agree to help in policing it. I 

I may offer that. 

Mr. Miller: No objection. 

85 The Court: All of these offered as one exhibit— 
Mr. Miller: Offered solely as evidence of plain¬ 
tiff’s policing efforts. 

The Court: That is right. j 

That will cover all of those, Mr. Clerk, the other litiga¬ 
tion. I 

What about the previous one that was offered? j 

Mr. Porter: It has a separate number. I believe it is 
number 19. 

The Court: I believe they all ought to be numbered 19, 
those having to do with policing. 

Mr. Porter: Then, as a separate group, notices to the 
trade, and also letters which I will ask Mr. Spang about. 
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The Court: Leave those as No. 19 and this new will be 
the group by which he notified his customers or other peo¬ 
ple rather that they may not use the term “Cube Steak/’ 

Mr. Porter: Yes, sir. 

(The documents with reference to litigation were marked 
Plaintiff’s Exhibit No. 19 and received.) 

By Mr. Porter: 

Q. Mr. Spang, in addition to your advertising which you 
previously produced, has the company made a constant ef¬ 
fort to notify the trade of its trade mark right in the words 

“Cube Steak”? A. Yes. 

86 Q. Are these samples of those notices? A. Yes. 

Mr. Porter: I will show them to your Honor. 

The Court: Were there a great number of these you sent 
out from time to time? 

The Witness: Yes. 

By Mr. Porter: 

Q. And in what quantity? A. In thousands. We would 
do some direct mailing and enclose these notices with them. 
In fact, it goes with every machine that is sold as well as to 
people who would not have our machine. 

The Court: Who might be using, or attempting to use 
the words, “Cube Steak”? 

The Witness: Yes. 

The Court: All right, we will take that. 

Mr. Porter: Then, there is a warranty here “Cube 
Steak Trade Mark Guarantee”. Mr. Hackerman this morn¬ 
ing identified one of these notices. 

By Mr. Porter: 

Q. You send those out regularly to the people? A. Yes. 
On an occasion when our people report that people are ad¬ 
vertising “Cube Steak” and does not have one of our 
machines, we send one of these. 
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The Court: You may introduce it and it is shown 
in the testimony that he sent thousands of these no¬ 
tices and that he claimed exclusive right to the use of 
the words “Cube Steak”. 


By Mr. Porter: j 

Q. Have you also sent out letters of notice to individuals? 
A. Yes, we have. 

Q. Are these copies of those letters on the blue paper? 
A. Yes. 

Q. There is a second notice threatening suit. If that did 
not suffice, did you follow it up with a letter from your at¬ 
torney? A. Yes, we did. 

Q. Are these samples of such letters from your attor¬ 
ney? A. Yes. 

Mr. Porter: I think that is enough. 

The Court: I think so. I think you have said enough to 
indicate that you have, so far as you could, endeavored to 
police the situation. 

By Mr. Porter: 


Q. Except for the suit against Racoff, has there ever been 
anybody whom you have had to sue to protect your trade 
mark rights? A. No. They have always backed out 
88 after either the first or second letter. In fact, at 
times we wished we could have found something to 
actually get to court and get more litigation on it. 

Q. To get an adjudication of your trade-mark rights? 
A. Yes. 

Mr. Porter: I offer that group of letters. 

The Court: They will be received as Plaintiff’s Exhibit 
No. 20. 

(The papers referred to were marked Plaintiff’s Exhibit 
No. 20 and received in evidence.) 
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By Mr. Porter: 

Q. At the present time, I mean in the last year or two, 
how frequently do you have occasion to send out individual 
letters notifying people of your trade mark rights? A. 
We get notices from our salesmen once or twice or three 
times a week currently, a couple of times a month. 

Q. And then you send out notices? A. Yes, we send out 
a letter from our office with a notice enclosed. Our dis¬ 
tributor checks to see whether or not it has stopped. 

Mr. Porter: Your Honor, as indicating recognition and 
acceptance by the trade of this name “Cube Steak” I 
would like to offer a group of letters over the years that 
the plaintiff company has received, which merely talk about 
“Cube Steak” as a name. In a sense, they are testi- 
89 monial letters; but the purpose of offering them is 
merely to show the acceptance by the trade of this 
name “Cube Steak” as indicating the particular kind of 
meat processed on the plaintiff’s machine. 

By Mr. Porter: 

Q. Did you receive letters of that sort and are those 
samples of them? A. Yes. 

Mr. Porter: Just to indicate, your Honor, this first let¬ 
ter, second paragraph, states “My observation has been 
that everyone that tries ‘Cube Steaks’ not only repeats on 
them but tells some friend which makes me another -steady 
customer.” It is that sort of thing. 

By Mr. Porter: 

Q. Then, in this same group at some time did Swift and 
Company put out a beef roll? A. Yes. 

Q. Is this the advertisement? A. Yes. 

Mr. Porter: Your Honor will note in the batch they call 
it “Swift’s Cube Steak Beef Boll,” and then in a box at the 
lower left they say, “Note: This roll is suitable for use in 
any steak tenderizing machine, but steaks to be called Cube 
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Steaks should be made on the Genuine Cube Steak Ma¬ 
chine.” That is from the Swift and Company. 

90 By Mr. Porter: 


Q. Do you remember when that advertisement occurred? 
A. I would say around 1935, the middle ’30s is when they 
came out with that. 

Mr. Porter: If I may, I will offer this as one group, let¬ 
ters to the plaintiff in re “Cube Steaks.” • j 

Mr. Miller: No objection. 

The Court: That will be received as Exhibit No. 21. 


(The document referred to was thereupon marked Plain 
tiffs’ Exhibit No. 21, and received in evidence.) 

Mr. Porter.: And the advertisement of the Swift and 
Company. 


By Mr. Porter: 

Q. Mr. Spang, you have told us, of course, how your 
company has adopted and used the name “Cube Steak” 
for its meat processing machines. Will you please tell the 
Court why it is that your company does not want other 
people to use the name “Cube Steak” for meat not proc¬ 
essed on your machines but on other tenderizing machines? 
A. Well, the name “Cube Steak” is the only goodwill in 
the continuity of our business that we have. We have used 
it as the name of our company and as the name of the ma¬ 
chine we manufacture and as the name of the product that 
comes out of that machine. There is no tie ip the 
91 past whatsoever with anything except the name 
“Cube Steak.” If we were not permitted to use it 
exclusively and other manufacturers could use it on their 
machines, we would be put at a very bad disadvantage. As 
a matter of fact, I think we would probably go out of busi¬ 
ness for the reason that we now have competition from 
these many larger companies that have their machines. The 
Toledo Scale Company call their steaks “Toledo Steaks.” 
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There is goodwill in the name “Toledo.” The Hobart put 
it out as “Hobart Steakmaker.” There is a lot of goodwill 
in that machine. 

If we were to lose the goodwill of “Cube Steak” in our 
machine these people who have come in the business re¬ 
cently would be in much better position. We would have to 
make up a new name for our machine. We could call it 
“Cube Steak Machine” and everybody else would be able 
to call their machine “Cube Steak Machine” and we would 
have no distinguishing mark in our line of business. 

Since these larger competitors have come into the field 
we have had a lot of difficulty. We have operated the last 
three years at no profit at all, and other conditions have 
made it very unprofitable this year. The competition that 
has come in the field since the last war, in view of the fact 
that this thing has become so popular, and these other com¬ 
panies have come in, has given us a lot of competition, any¬ 
way. 

92 I think the final blow to our business would be to 
lose any identity we have set up over the last 25 

years. 

The Court: Don’t you think a lot of that competition has 
come from the fact that prices are so high that people are 
buying cheaper grades of steak and are using more ten¬ 
derized meat? 

The Witness: I don’t think so, Your Honor; in view of 
the fact it is almost standard equipment in meat markets 
throughout the country. It is almost like a slicing ma¬ 
chine. 

The Court: Don’t you tenderize usually the less expen¬ 
sive parts of the meat ? 

The Witness: Hot necessarily. Actually a “Cube 
Steak,” theoretically, is better than any other steak you 
can buy. It has more flavor than a porterhouse steak or 
tenderloin. 

The Court: Ordinarily, you don’t tenderize filet or any¬ 
thing of that sort, do you ? 


The Witness: No, it is not necessary. To onr way of 
thinking, “Cube Steak” is better than a filet; and a “Cube 
Steak” to be the best should be taken from Grade A steer 
meat. The ideal way to prepare any tenderized steak or 
“Cube Steak” is to use meat from the best type of steer 
you can buy, prime beef. 

The Court: But from a less expensive cut— 

The Witness: Round, for instance, is a less ex- 

93 pensive cut. The meat has a very high percentage 
of juice in the round. It has more flavor than any 

other part of the beef. It can only be eaten as a steak, and 
the advantage of the flavor can only be gained by tender¬ 
izing and you really get a superior steak. You have made 
the most flavorful part of the animal tender enough tp use 
as steak. Only when we eat the thing as a steak when we 
get most of the juices. 

I think the reason the competition has come in is we have 
been at it long enough and pushed it enough to make it 
popular. It is a thing that is found to be popular from the 
point you make twice as many steaks from an animal by 
• tenderizing than if you don’t have a tenderizing machine. 
You can tenderize all these other parts of the animal. It 
has become a part of the meat business. It was getting 
popular right along. We have had competition since we 
started. It has gained in amount. 

I think the reason we got so much competition right after 
the war—it is true of almost any manufacturing concern— 
they all expanded during the war building armament We 
did the same thing. We have two or three projects that 
we took on right after the war was over, because we ex¬ 
panded quite a bit during the war. All of these other com¬ 
panies jumped into each other’s business. The Hobart 
Manufacturing Company has a complete line of mar- 

94 ket equipment now. They had the most complete 
line before the war and they rounded it out with a 

steak tenderizer. Toledo Scale Company, for instance, they 




70 


not only went into our steak machine business, they went 
into meat saw business, and they came out with a -slicer and 
they rounded out with a complete line of food market ma¬ 
chinery. 

These companies that went into competition with us after 
World War II not only went into competition with us on 
steak machine, they also went into competition with each 
other on all lines. In our line of business today it seems 
in order to exist you have to have pretty much a complete 
line of market business, such as slicer, steak tenderizer, 
meat saw and a scale. There are five or six pieces of equip¬ 
ment. 

That is what happened right after World War II. There 
were fewer companies with steak tenderizing machines 
compared to other machines becau-se it was a newer type 
of thing on the market. If they were lacking any piece of 
equipment they were probably lacking a steak machine. 
So, they (our competitors) rounded out their line right 
after the war with their increased capacity and, of course, 
that brought a great deal of competition in for us and we 
had to work a little harder and we tried to make our ma¬ 
chine more distinctive than the other machines. We have a 
few gimmicks that we feel make the steak more ten- 
95 der than these other tenderizing machines. Thev 
have a few ideas of their own that they probably 
would claim would help. 

By Mr. Porter: 

Q. You have just said that you regard your machine bet¬ 
ter in certain respects than your competitors. Will you tell 
me if it is true that you tried to protect those advantages 
and particular cuts of your machine by your trade mark 
“Cube Steak”? A. Yes. There are all kinds of ways you 
can treat a steak to make it more tender. If you run it 
through a “Cube Steak” machine you are giving yourself 
the best chance of making the job of tendering complete. 

We always feature a solid disc knife in our machine, 
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which these other machines cannot do. We show that here 
plainly in our advertising. It will cut more fibers than any 
of the other machines. So, a customer is protected in buy¬ 
ing “Cube Steaks” in a guarantee of tenderness more than 
if the same steak is run through another machine. 

Q. And do you feel that if your trade mark rights in the 
words “Cube Steak” are not upheld you will be placed at 
the mercy of your competitors and that your customers may 
be defrauded? A. Yes. I feel we will have an awful lot of 
trouble staying in the business if that is at all possible. If 
everybody could call their machine ‘ ‘ Cube Steak Ma- 
96 chine” it would be no particular advantage to a meat 
dealer from a trade mark standpoint to buy our 
machine. 

Mr. Porter: We only have left what I would normally 
term rebuttal. In view of the fact that Mr. Miller’s record 
in the Patent Office has already been put in— 

The Court.: It has not yet been offered. If you rest now, 
I will let Mr. Miller introduce his records as Defendant’s 
Exhibit No. 1. 

Mr. Miller: I so move, Your Honor. 

The Court: I will admit it. 

(The documents referred to were thereupon marked De¬ 
fendant’s Exhibit No. 1, and received in evidence.) 

The Court: That will be your entire testimony? i 

Mr. Miller: Yes. i 

The Court: If you have any rebuttal, then, I will let you 
go ahead. 

By Mr. Porter: 

Q. One of the patents that was cited by the Examiner 
against your trade mark, Mr. Spang, was the Anderson & 
Steber patent, number 1,907,413, May 2nd, 1933, for a com¬ 
bination kitchen machine. You will note in there it talks 
about, on the first page, a machine “employed for pre-pre- 
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paring and improving meats or other foodstuffs into cubes, 
cutting the same into strips.” 

97 Then down below on the same first page, “The 
term ‘cubes/ as used to describe the tendering of 

steak, does not literally mean that the -steak is cut into 
separate pieces, but is intended to mean that the steak is 
subjected to criss-cross slitting which reduces the steak 
substantially to a film having a cube-like area at it-s sur¬ 
face.” 

Did you make any protest to Mr. Anderson about that 
and send him a notice of your “Cube Steak” trade mark? 
A. Yes, we did. 

Q. Did you get a reply from Mr. Anderson? A. Yes. 

Q. Is this the letter? A. Yes. 

Q. Dated August 20,1931. A. It is addressed to our for¬ 
mer firm, Heard, Smith & Tennant. The significant part 
of it, “I have your letter complaining of infringement of 
the trade mark ‘Cube Steak.’ 

“We wish to assure you that there was no intention of 
committing infringement upon your trade mark of either 
diced steak or cube steak. ’ ’ 

Well, in effect, it is apologizing. 

By Mr. Porter: 

Q. Then there was another patent that came out at some 
time called— 

98 The Court: When was that cited against your pat¬ 
ent? It is not cited by the Examiner here. 

Mr. Porter: Is that the wrong number, Mr. Miller? 

Mr. Miller: What was that number? 

Mr. Porter: I have 1907413. I may be in error on that. 
The Court: It may be here. In a hasty look at it I did 
not see it. 

In the economy of time I will let it in. If it does not bear 
out what you say I won’t consider it. 

Is that all right with you, Mr. Miller? 

Mr. Miller: That is all right. 
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i 

i 

By Mr. Porter: 

i 

Q. I was asking you if there was another patent to H. 
Reinwald, number 2,186,429, granted January 9, 1940, for 
Cube Steak Cutter and Flattener? A. Yes. 

Q. Is this a copy of the patent? A. Yes. 

Mr. Porter: Your Honor will notice the title of that 
patent, “Cube Steak Cutter and Flattener.” 

| 

By Mr. Porter: j 

Q. Did you protest both to Mr. Reinwald and to the Com¬ 
missioner of Patents about the use of that name “Cube 
Steak Cutter and Flattener” being patented? A. 
99 Yes. 

Q. Is this the correspondence with the Patent Of¬ 
fice and letter from the Patent Office about it? A. Yes. 

Mr. Porter: Your Honor, I would like to offer this group 
of material, including letter from Mr. Anderson and relat¬ 
ing to the Reinwald patent, in evidence, as the next exhibit, 
merely as indicating efforts on the part of the Cube Steak 
Machine Company to preserve their trade mark rights and 
not acquiesce in what might be called improper use of that 
name and its use in a generic or descriptive sense. 

Mr. Miller: No objection. 

The Court: All right, received as Plaintiff’s Exhibit No. 

22 . 

[ 

(The documents referred to were thereupon marked 
Plaintiffs’ Exhibit No. 22, and received in evidence.) 

By Mr. Porter: 

i 

Q. Has any other steak tenderizing machine manufac¬ 
turer used the name “Cube Steak” on his machine at any 
time, to your knowledge? A. No, they have never used the 
words “Cube Steak” to note a tenderizing machine. It has 
never, to our knowledge, been done. 

Mr. Porter: That is all. 
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Cross-Examination 
By Mr. Miller: 

Q. You testified, did you not, that long ago your father 
sold sandwiches? A. Yes. 

Q. When was that? A. That was around 1925. 

Q. Did these sandwiches have meat in them? A. Yes. 

Q. Did they have steak? A. Yes. 

Q. Did he sell sandwiches which were made from ham- 
burg steak? A. No. 

Q. He did sell sandwiches though, did he not, which had 
in them a steak which you said he called cube steak? A. 
Yes. 

Q. How did he make that steak, that cube steak, at that 
time? A. He made it on the machine that he was working 
up and inventing just at the same time that he was pat¬ 
enting at that time, in 1925. 

Q. He called his sandwiches cube steak sandwiches? A. 
Yes. 

101 Q. But, he was not selling any machine for making 
cube steaks? A. At about the same time. I am not 
too clear on the exact date. The two things happened at 
the same time. He needed the machine to make his own 
cube steak sandwich. 

Q. Didn’t I understand you to say he did not sell the 
machine until some time later? A. I think he gave the ma¬ 
chine a test at his own place before he tried to sell the ma¬ 
chine to other restaurants. He tested the machine in his 
own restaurant first. 

Q. The word “steak” is used with several qualifying ad¬ 
jectives. For example, we have “swiss steak.” Do you 
know what “swiss steak” is? A. “Swiss steak” to my 
mind, is a steak pot-roasted rather than broiled or fried. 

Q. That is, the adjective “Swiss” has to do with not the 
kind but how it is cooked, does it not? A. Yes. 

Q. Then we have sirloin steak and porterhouse steak and 
round steak, do we not? A. Yes. 
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Q. What do those adjectives in front of the word “stepk” 
indicate? A. They denote the part of the animal from 
which the cut is made. j 

102 Q. We have still other adjectives that we use in 
front of the word “steak”, like the word “ham- 

burg.” What does the “hamburg” in front of “steak” 
mean? A. I dont know. To the average person it means 
that it is run through a hamburg machine. 

Q. What is ground steak? A. Ordinarily taken to be the 
same thing as “hamburg steak.” j 

Q. That is, there are two terms, “hamburg” and 
“ground” steak, which would mean the same kind of meat, 
meat processed in the same way? A. Yes. In fact, there 
are probably two or three names for it. 

Q. As indicating that particular kind of treated meat, 
there are different words which are equally descriptive of 
the type of meat, are there not? A. Yes. 

Q. Now, you were testifying, were you not, about some 
circulars of your machines? There were a good many of 
those. But, when you were testifying, you referred, did 
you not, to a long rectangular yellow one that had on it 
“Cube Steak?” I don’t -see it up there just at the mo¬ 
ment. You remember it, I think. You remember the 

103 long yellow one that had stickum on both sides ? A. 
That was a sign for the meat market. 

Q. It had on it, the words “Cube Steak”, did it not? A. 
Yes. 

Q. That wasn’t an advertisement of your machine, was 
it? A. No. I 

Q. That was merely used in those markets to indicate 
that they had a particular kind of steak, was it not? A. No, 
it was not. 

Q. What was it used for? A. To let people know that 
the steak they were buying was cut on a Cube Steak 
Machine. 

The Court: What on there indicates that it was made 
with the Cube Steak Machine? It says, “New National 
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Dish, Cube Steak, Tender Steak with a Better Flavor.” 
There is nothing on there except the words themselves, 
“Cube Steak” that would indicate it was made with a 
Cube Steak Machine, is there? 

The Witness: We call it “Cube Steak Machine.” The 
fact we had the trade mark registered and no one else used 
it would indicate to the customer that if they were buying 
“cube steak” it came from a “Cube Steak Machine.” 

The Court: I think the question he asked was whether 
there was anything on here which would indicate that 

104 it was made from a Cube Steak Machine. 

The Witness: I would say the words themselves 
“Cube Steak” would indicate it was made in a Cube Steak 
Machine. It is the biggest -word on there. It would be ob¬ 
vious to anybody in the business that sees a sign like that 
that steak came through the Cube Steak Machine. 

The Court: Would it mean that to me? 

The Witness: It would depend upon how familiar a per¬ 
son was with the business. 

The Court: I am not familiar with it at all. I go in and 
buy a steak and eat it. To me there would be nothing on 
there to indicate it was cut with a particular machine, would 
there? 

The Witness: I don’t think so. Housewives have become 
familiar with it. Some can tell it by our cut and some can 
tell it by the market they trade in, and they know they can 
get a certain steak and they like it and they see it adve- 
tised as “Cube Steak” and that is what they want. 

By Mr. Miller: 

Q. The person that saw that sign in a grocery store 
would not be interested in buying a machine, would they? 
A. Not unless he ran another market some other place. 

Q. He would be interested in buying a piece of meat. A. 
Yes, sir. 

Q. He would want a piece of meat that had cross- 

105 cuts on it, wouldn’t he; that is what he would go in 
the store for? A. I don’t know. The only reason he 



77 


would want cube steak is be must have had it before and 
recognized the name and know what it was. 

Q- It is a steak that has had cross-cutting both ways, 
isn’t it; that is what “cube steak” is? A. Some of pur 
machines do cut that way and others cut differently. 

Q. If he wanted hamburg and one of the grocers brought 
out some of this steak with cuts this way and cuts this way 
(indicating), he would say, “that isn’t ground steak, that 
isn’t hamburg;” he would know the difference, wouldn’t he? 
A. We have educated them to the point that they know 
“cube steak” is a tenderized steak. That person would 
know a tenderized steak is one with slits in it. If he was 
trading at a store that had our machine, the meat dealer 
would be advertising “cube steak” and name it as such. 
If he had another machine he would have another sign on 
the wall, such as “sir steak,” or “Toledo steak,” and he 
would ask for either one of those. For example, when he 
asked for “Toledo steak” he would expect to get a steak 
with slits in it. 

Q. Isn’t it a fact that way back to the time your 
106 father used the name for a steak, which was slit 
crosswise, and used that name “Cube steak” that 
the public has become familiar with the words “Cpbe 
steaks” as indicating meat treated in that particular way? 
A. If they have not become familiar with it, then, we have 
wasted a lot of money advertising. 

Q. Have you ever had any trouble from your competitors 
in trying to use the words “Cube Steak” as indicating' a 
machine made by them ? A. No, we have never had any 
trouble like that. 

Q. You have had quite a few, according to your testi¬ 
mony, that think they have the right to use the words 1 ‘ Cube 
Steak” to indicate a particular type of meat? A. Not 
manufacturers, no; they have never attempted to use the 
words “Cube Steak”. 

Q. Didn’t you say that you had three or four letters from 
your salesmen every week about people who were using the 
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term “Cube Steak?” A. Not manufacturers of the ma¬ 
chines. 

Q. Didn’t these people think they had the right to use 
that term to describe a piece of meat? A. What people? 
Q. The people that were using the term “Cube Steak.” 
You said you had complaints that some people were 

107 using the words “Cube Steak.” A. Those are meat 
dealers. 

Q. But those meat dealers thought they had the right 
to describe their meat as being “cube steak?” A. If we 
are talking about meat dealers, yes. It wasn’t two or three 
a week. It was two or three a month. 

Q. You have quite a few? A. Two or three a month. 
There are 200,000 meat dealers and another 200,000 restau¬ 
rants that are prospects for these machines. There are 
probably 250,000 steak machines in use now. Out of a 
quarter of a million that use them we get two or three 
people a month that think they can use the words “Cube 
Steak.” Immediately upon our notifying them they stop. 
We have never had anybody battle us except Racoff some 
years ago. 

Q. So, there are a lot of people that recognize, as it were, 
a right on your part to use “Cube Steak”, and there are 
some people who think you don’t have the right to use 
“Cube Steak” to describe a piece of meat? Is that correct? 
A. Even those people who attempt to use the name I really 
think they realize we have a right to it but they are trying 
to get away with it. They figure we won’t catch them. 
I am sure that is the reason. It is so widely adver- 

108 tised that it is a trade mark—the other companies 
in this business that now sell over 75 per cent of these 

tendering machines advertise with their own trade marks. 
I think it is pretty clear that “cube steak” is a trade mark. 
It is not because they don’t know it is a trade mark. It is 
just because they are doing a little chiselling on the side 
when they do it. They hope we won’t catch them. We have 
men all over the country who call on meat markets every 
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day. We have two or three hundred men and they make 10 
or 20 calls a day and as soon as they see it they notify us. 

Q. Isn’t the selling of meat entirely different business 
than the selling of meat machines A. I think the selling 
of meat is the first thing a person should learn if he is going 
to sell meat machines. I started my career in this business 
by working in a packing plant for six months and cutting up 
meat and learning all about the meat business first. You 
wouldn’t stand a chance of selling meat machines if you did 
not know meat and know meat cutting. You deal with a 
butcher and a meat cutter. If you don’t know meat you 
don’t stand much of a chance of selling him anything. 

Q. A person that wants a particular kind of meat, like 
a Swift Premium ham, they don’t care whether any machine 
is involved in making it or not. They want a piece of ham. 
They want one not put out by Armour but one put out by 
Swift. Is that correct? A. If they asked for Swift 
ham they probably had good luck with the previ- 
109 ous ones. 

Q. If someone had seen “Cube Steak” and wants 
one like it, what he wants to buy is a piece of meat and not 
a machine to make a piece of meat? A. I think he wants to 
buy a “Cube Steak.” He doesn’t want to buy something 
that was hammered out with a hammer. There have been a 


lot of these steak machines put out that crush the meat up 
entirely. That is not a “cube steak.” That is why we like 
to have our name sustained on a trade mark. He will get 
food if he has had a “cube steak” and he wants to go in and 
buy another one if the person is misusing the name and has 
hammered it out—the customer is going to be defrauded. 

Q. There is a big pile of patents over there that talk 
about tenderizing machines. As you indicate, there are 
various ways in which you can tenderize meat, are there 
not? A. Yes. 


Q. You can hammer it with a hammer, can’t you? A. 
Yes. I 
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Q. That will tenderize meat ? A. To a certain extent, yes. 
Q. You could tenderize meat by laying the piece 

110 out and getting a very sharp knife, cutting cuts this 
way, cutting cuts perpendicular to it, if you were 

careful? A. Yes. 

Q. One of your witnesses so testified, did he not, that he 
could do that? A. He could do it. It would not be prac¬ 
ticable, as he also testified, but it could be done. 

Q. Did not one of your witnesses this morning testify 
that as far as these pieces of meat, called “Cube Steaks”, 
are concerned, that he could not tell when he looked at the 
piece of meat whether that piece of meat, which the house¬ 
wife would ask for as “Cube Steak”—he couldn’t tell 
whether that was made on your machine or another ma¬ 
chine; didn’t he testify to that? A. That is correct. 

Mr. Miller: That is all. 

Redircet Examination 

By Mr. Porter: 

Q. Do you think you could tell one of your pieces of meat 
on the present machines? A. Yes, I could. 

Q. Because it has a distinctive cut? A. Yes. Of course, 
we have various cuts. Some cuts that we make are more 
easily determined than others. A customer that was 

111 used to buying Super Cube Steaks, that has slits 
through here, can tell every time, if they go in and 

buy this and insist on getting this steak, and don’t want any 
other steak, can easily tell if they don’t get it. I have had 
people come up and tell me some person is using the steak 
wrong and they said, we didn’t get what we expected to get, 
and then we follow it up. I can tell. Anybody in the trade 
can tell. There are different cuts. You cannot tell the cuts 
between some competitors’ machines because they are built 
exactly the same and have the same kind of knit-type knife. 
We have a disc knife. That makes our steak distinctive. 
A customer that is not familiar with all these different ten¬ 
derized steaks will go in and he won’t know whether that 
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steak is cut on a Toledo or Hobart-Federal. Many con¬ 
sumers wouldn’t be able to tell the piece of meat themselves. 
We know that it is better and we like to keep our trade 
mark so that the customer, when she sees that trade mark is 
going to get a more tender piece of meat than if put through 
another machine. 

Q. You want the public to ask the meat market men for 
“Cube Steak?” A. If they do we will be apt to sell more 
machines. 

Q. I also believe you testified that when your father first 
put out these “cube steaks” in his business at the steak 
house, the “cube steak house,” that he was the first 
112 man who had tenderized meat by cutting it crossways 
into squares? A. Yes, without crushing the meat. 
There had been all types of things before but all of them 
were pretty much in the crusher type sort. He was, as far 
as I know, the first with the knife-clean slit through the 
meat without crushing the meat. 

Q. So, apparently, “Cube Steak” identified at that time 
a piece of meat cut or tenderized in a special manner? A. 
Yes. 

Mr. Porter: I think that is all. 

Mr. Miller: No further questions. 

(Witness excused.) 

Mr. Porter: I checked this Anderson patent that I had 
previously referred to in that rebuttal period and it ap¬ 
pears that it is mentioned in the Examiner’s Office Action, 
which, I believe, Mr. Miller has not put in evidence. But, 
it was not carried through as a number into the Examiner’s 
statement. So, it apparently does not appear in the record 
before you. 

The Court: I only mentioned it because I thought maybe 
I misunderstood your number. j 

Mr. Porter: Actually it is in the record. One of those 
patents like Gurney that the Examiner referred to— 
The Court: I see. 

Mr. Porter: That is the case, Your Honor. 
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TRADE MARK 


• The name "CUBE STEAK” identifies cube steak machines made by this company 
and steak cut by the said machines and for that purpose is the Trade-Mark and sole 
and exclusive property of this company and can be lawfully used only when so ap¬ 
plied. The use of the name "CUBE STEAK” as applied to any other machine for 
cutting or tendering steak and the use of the name "CUBF STEAK” as applied to the 
steak itself which has been cut or tende«d by any such machine not made by this 
company is an infringement. 

• The exclusive right of Cube Steak Machine Company, to this Trade-Mark "CUBE 
STEAK” as identif ying its cube steak machines and their product has long been recog¬ 
nized by manufacturers of meat tendering machines and by all honest dealers in steak. 

• The rights of this company to this Trade-Mark are of a broad and fundamental 
nature and do not depend merely on the United States, and the numerous State reg¬ 
istrations owned by it. Our United States registration No. 271,479 relates to the ma¬ 
chine, while our numerous State registrations relate, as specified therein, to either or 
both the machine and the steak itself. Therefore, with these facts in mind, there should 
be no misunderstanding as to the scope of our registrations and as to our rights to 
the Trade-Mark "CUBE STEAK”. 

• The agents, customers and friends of Gibe Steak Machine Company, are urged to 
assist us in enforcing our rights in the name and Trade-Mark "CUBE STEAK” and 
thereby protecting their interests by promptly informing us of any violation thereof. 
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Patented Jan. 26, 1926. 


1,570,792 


UNITED STATES PATENT OFFICE. 


JOSEPH P. SPANG, OP QUINCY, MASSACHUSETTS. 
HEAT TENDERER. 


Application fled April 3 

To aM whom it may concern: 

Be it known that I, Joseph P. Spang, a 
citizen of the United States, and resident of 
Quincy, county of Norfolk, State of Massa- 
• chusetts, have invented an Improvement in 
Meat Tenderers, of which the following de¬ 
scription, in connection with the accompany¬ 
ing drawing, is a specification, like char¬ 
acters on the drawing representing like 
10 parts. 

This invention relates to a meat-tenderer 
such as is used for defiberizing or slitting 
steaks and other pieces of meat to render 
them more tender. The invention has par- 
10 ticular reference to that type of meat-tender¬ 
er which includes in its construction a bed 
on which the steak or other meat to be ten¬ 
dered is supported and a knife carrier sup¬ 
porting the knives, which carrier is movable 
20 toward and from the bed for the purpose of 
causing the knives to slit or cut partially 
through the meat on the bed. 

One of the objects of the invention is to 
provide an improved meat-tenderer of this 
M type in which the knives are slidably mount¬ 
ed in the knife carrier so that in addition to 
their movement toward the bed to cut into 
the meat they may have a movement paral¬ 
lel to the bed so that the slitting of the meat 
may be accomplished by a slicing action of 
the knives. 

Other objects of the invention are to pro¬ 
vide Various improvements in meat-tender¬ 
ers of this type all as will be more fully 
88 hereinafter set forth and then pointed out in 
tlte appended claims. 

In the drawings wherein I have illustrated 
M»me selected embodiments of my invention, 

Fig. 1 is a sectional view on the line 1—1, 
40 of Fig. 2 showing a meat-tenderer embody- 
my invention; 

ig. 2 is a top plan view of Fig. 1; 

Fig. 3 is a section on the line 3—3, Fig. 2; 

Fig. 4 is a view similar to Fig. 1 but show- 
45 ing ia different embodiment of the invention; 

Figs. 5 and 6 are fragmentary details of 
the latch for locking the handle; 

Fig. 7 is a view of the spacing bar 29 by 
which the handle is connected to the knives; 
50 Fig. 8 is a side view showing a still differ¬ 
ent embodiment of the invention; 

Fig. 9 is an end view of Fig. 8 on a re¬ 
duced scale. 

As stated above a meat-tenderer tmbody- 
88 ing my invention is of that type comprising 
a base member and a knife carrier movable 


1925. Serial No. 25,898. 

toward and from the base member and pro¬ 
vided with knives adapted to cut or slit the 
meat. 

■Referring first to Figs. 1 and 2 the base ®o 
portion of the device is indicated at 1 and 
the knife carrier at 2. This knife carrier is 
shown as pivotally mounted to the base as 
indicated at 3 and it is provided with a 
handle 4 by which it may oe swung toward 88 
and from the base. 

The knives for slitting the meat are indi¬ 
cated at 5. I will preferably employ a plu¬ 
rality of these knives arranged in close 
proximity to each other so that when the 70 
knife-carrier is moved into its operative 
position as shown in Fig. 1 the knives will 
cut a plurality of parallel slits in the steak 
or other piece of meat supported on the base 
and which is indicated at 6. 75 

In the present invention the knives 5 are 
mounted for sliding movement in the knife 
carrier 2 so that when the knives are in their 
operative position shown in Fig. 1 they may 
be moved back and forth parallel to the bed 80 
thus cutting the meat with a slicing or draw¬ 
ing cut. 

The knife carrier 2 is formed on its under 
face with a knife-receiving recess 7 in which 
the back edges of the knives are received, 88 
the cutting edges 8 of the knives projecting 
below the knife-carrier. The knives are 
supported on two rods 9 which extend from 
one side to the other of the knife-carrier 
and the ends of which operate in slots 10 88 
formed in the side walls 11 of the knife- 
carrier. The knives are spaced from each 
other by means of spacing washers 12 
mounted on the rods. In the construction 
shown in Figs. 1 and 2 the knives are given 88 
their sliding movement by means of a 
handle or lever 13 which is pivoted to the 
knife-carrier as shown at 14. This handle 
lever 13 is connected to the knives by means 
of a link or stem 15 which is connected at 100 
one end to the front rod 9 and is connected 
at the other end to the lever by means of 
a pin 16 which operates in a slot 17 formed 
in the lever. Swinging movement of the 
lever 13 from the full to the dotted line posi- 108 
'tion Fig. 2 will move the knives 5 from the 
full to the dotted line position Fig. 1. 

The knife-carrier is provided with a stop 
pin 18 which by its engagement with the bed 
1 limits the downward swinging movement 110 
of said carrier. This stop pm will prefer¬ 
ably be of such dimension that when it rests 
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against the bed as shown in Fig. 1 the cut¬ 
ting edge of the knives will be about an 
eighth of an inch above the bed. 

In using the device the knife-carrier will 
• be swung backwardly and the steak or other 
piece of meat 6 will be placed on the bed. 
The knife-carrier is then swung down¬ 
wardly until the stop pin 18 rests against 
the bed and the handle 13 is then moved 
10 back and forth once or twice to cause the 
knives to cut slits in the steak. The knives 
may be given their movement during the 
last portion of the downward movement of 
the knife-carrier if desired so that at the 
15 time the knives are being pressed against 
the piece of meat they can oe moved back 
and forth. The cutting of the slits in the 
meat for tendering it is thus accomplished 
not merely by pressing the knives into the 
*0 m eat but by a slicing or drawing cut of the 
knives. 

The knife-carrier has associated therewith 
a stripping plate 19 which functions to strip 
the meat from the knives when the latter 
*5 are raised. This stripping plate is provided 
with a plurality of slots 20 through which 
the knives pass and it is guided and re- - 
tained in position by means of pms 21 ris¬ 
ing from the comers of the stripping plate 
50 an d extending through the ears 22 on the 
knife-carrier 2. Each pin has a'spring 23 
encircling it and confined between the strip¬ 
ping plate and the corresponding ear, these 
springs serving to hold the plate normally 
*® in its lowered position. When the knife- 
carrier is moved downwardly into its opera¬ 
tive position shown in Fig. 2 the stripping 
plate will engage the top of the steak and 
will be forced upwardly by engagement 
40 with the steak into the position shown in 
Fig. 1. When the knife-carrier is thrown 
back after the steak has been slit the ex¬ 
panding movement of the springs 23 will 
force tne stripping plate downwardly and 
*5 thus strip ana clear the meat from the 
knives. 

In the construction shown in Figs. 1 and 
2 the device is provided with one handle for 
TWft'm p ulatiTig the knife-carrier and another 
60 handle for manipulating the knives. 

In Figs. 4 and 5 I have illustrated an em¬ 
bodiment of the invention in which both the 
knife-carrier and the knives are operated 
by’means of a single handle. The bed 1, the 
55 knife-carrier 2 and the knives 5 in this em¬ 
bodiment of the invention are the same as 
found in Figs. 1 and 2. The handle which is 
common to the knife-carrier and the knives 
is indicated at 24 and it is pivoted to the 
knife-carrier at 25. Said handle has an arm 
26 extending therefrom which is connected 
by a link 27 with an arm 28 that is rigid 
with the knives. This arm 28 is integral 
with a spacing member 29 which is situated 
•* between two of the knives and through 


which the two rods 9 pass, and said arm 28 
extends upwardly through a slot 30 formed 
in the top of the knife-carrier 2. The swing¬ 
ing movement of the handle about the pivot 
25 will operate to slide the knives back and 
forth in the knife-carrier as will be obvious. 
Normally the handle 24 is in the full line po¬ 
sition Fig. 4 so that when the operator is 
swinging the knife-carrier downwardly by 
means of the handle said handle is substan¬ 
tially rigid with the knife-carrier. When 
the knife-carrier is brought into the position 
shown in Fig. 4 then the handle 4 is re¬ 
leased or unlocked so that it can be swung 
downwardly into the dotted line position 
Fig. 4 thus moving the knives forwardly. 
The means by which this is accomplished 
comprises a finger 31 extending downwardly 
from the handle and a co-operating latch 
member 32 carried by the' inife-carrier 2. 
This latch 32 is in the form of a lateral- 
extension extending from a stop pin 33 that 
is slidably mounted in a boss 34 carried by 
the knife-carrier 2. The stop pin 33 has a 
collar 35 thereon which by engagement with 
the boss 34 limits the upward movement of 
the stop pin. 

36 is a spring encircling the pin, the lower 
end of the spring engaging the foot 37 of 
the pin and the upper end of the spring sur¬ 
rounding the collar 35 and engaging the 
boss 34. The stop pin 33 is provided with a 
lateral projection 38 operating in a slot 39 


the expanding action of the spring 36 holds 
the stop pin in its lowered position shown in 
Fig. 6 in which the latch member 32 is in 
position to be engaged by the lower end of 
the arm 31. So long as this condition ob¬ 
tains the handle, therefore, may be used for 
swinging the knife-carrier toward and from 
the bed 1. When during the downward 
swinging movement of the knife-carrier the 
foot of the stop pin engages the bed 1 then 
the stop pin will be moved upwardly 
through the boss 34 thus raising the latch 32 
above the lower end of the arm 31 as shown 
by the dotted lines - Fig. 6. This releases the 
handle 24 so that it can then swing down¬ 
wardly about the pivot 25 and thus actuates 
the knives as shown by dotted lines Fig. 4. 

51 indicates a pulling spring which is con¬ 
nected at one end to the Knife-carrier 2 and 
at the other end to the gang of knives. 
This spring tends normally to return the 
knives to their initial position shown in Fig. 
4 when the handle 24 is released. 

In Fig. 8,1 have illustrated still another 
embodiment of the invention wherein the 
knives are in the form of cutting disks. In 
this embodiment the bed 1 and the knife- 
carrier 42 and the stripping plate 19 are 
substantially the same as shown in the other 
embodiments of the invention excepting that 
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the knife-carrier 42 has a deeper knife-re¬ 
ceiving recess than in the embodiment shown 
in Fig. 1 and the knives are in the form of 
cutting disks 40. These disks are mounted 
5 on a rod 9 and are spaced from each other 
by suitable spacing washers similar to the 
spacing washers 12. The ends of the rod 9 
operate in slots 41 formed in the side walls 
of the knife-carrier 42, the latter having a 
10 handle 43 by which it is operated. 

The knives are given their sliding move¬ 
ment by means of a bell-shaped actuator 44, 
the arms of which are pivoted to the sides of 
the bed as shown at 45. Each arm of the 
15 actuator 44 is provided with a slot 46 
through which the end of the rod 9 extends. 

In using this device the steak 6 to be 
placed on the bed 1 and the knife-carrier 
will be swung downwardly into its opera- 
20 tive position as shown in Fig. 8, this posi¬ 
tion being determined by the engagement of 
the stop pin 18 with the bed 1. The oper¬ 
ator then grasps the actuating member 44 
and swings it forwardly about its pivot 41, 
25 such forward movement operating to move 
the knife 40 from the full to the dotted line 
position. 

The gang of knives are freely rotatable, 
the rod 9 being capable of rotating as well 
30 as sliding in the slot 41. When, therefore, 
the knives are moved forwardly they will 
have a rolling action over the steak 6 and 
will thus progressively cut the slits therein. 

While I have illustrated herein some se- 
35 lected embodiments of the invention I do 
not wish to be limited to the constructional 
features shown. 

I claim: 

1. In a device for tendering meat, the com- 
<0 bination with a bed, of a knife-carrier mov¬ 
able toward and from the bed, cutting knives 
carried by said knife-carrier, and means to 
give the knives a movement independently of 
that of the knife carrier. 


2. In a device for tendering meat, the 45 
combination with a bed, of a pivotally- 
mounted knife-carrier swingable toward and 
from the bed, cutting knives carried by said 
knife-carrier, and means to move the knives 
relative to and independently of the carrier 50 
while the latter is in operative position. 

3. In a device for tendering meat, the 
combination with a bed, of a pivotally- 
mounted knife-carrier swingable toward and 
from the bed, cutting knives carried by said 55 
knife-carrier, a stop pin carried by the 
knife-carrier to limit its movement toward 
the bed, and means for moving the knives 
parallel to the bed when the knife-carrier 

is positioned by the stop pin. 80 

4. In a device for tendering meat, the 
combination with a bed, of a knife carrier 
movable toward and from the bed ; cutting 
knives carried by said knife earner, each 
knife having a cutting edge, and means 65 
operative while the carrier is stationary to 
move the knives relative thereto in a direc¬ 
tion parallel to the cutting edges. 

5. In a device for tendering meat, the 
combination with a bed, of a pivotally- 70 
mounted knife carrier swingable toward and 
from the bed, cutting knives carried by said 
knife carrier, each knife having a straight 
cutting edge, and means to give the knives 

a movement independently of that of the 75 
carrier and in a direction parallel to the cut¬ 
ting edges. 

6. In a device for tendering meat, the 
combination with a bed, of a knife carrier 
movable toward and from tlie bed, cutting 80 
knives carried by said knife carrier, and 
means to give the knives a movement inde¬ 
pendent of the knife carrier when the knives 
are in cutting position. 

In testimony whereof, I have signed my 85 
name to this specification. 

JOSEPH P. SPANG. 



Plaintiffs’ Exhibit No. 4 

Mail Division Dec 11 1948 U. S. Patent Office 

IN THE UNITED STATES PATENT OFFICE 

Application of Cube Steak Machine Co. 

Filed September 25, 1947 
Ser. No. 535,686 
For Trademark 


AFFIDAVIT OF CARL F. SPANG. 


State of Massachusetts 
County of Norfolk 



Carl F. Spang, being duly sworn, deposes and says that 
he is General Sales Manager of the applicant in the above 
entitled application and has been familiar with the business 
of applicant, and its predecessors, since its inception and 
for many years has had charge of the sales and distribu¬ 
tion of the machines manufactured and sold by applicant 
under the trademark “CUBE STEAK” disclosed and 
claimed in the above entitled application. 

The machines to which this trademark is and has been 
applied, and which have been sold not only throughout the 
United States but in many foreign countries are employed 
by the purchasers, usually retail stores dealing in meat, 
restaurants, battleships, training camps, Navy Yards, and 
military posts of the Army and Navy, etc., to tenderize 
beef, veal, mutton, lamb and pork steaks and cutlets. 

The business was established in 1925 in Massachusetts 
and the trademark “CUBE STEAK” was adopted and 
used on the said machines beginning in 1925 and the sale 
of the machines bearing the said trademark has been con¬ 
tinuous and extensive ever since and is continuing at the 
present time. 

The said machines bearing the said trademark “CUBE 
STEAK” during this period have been sold and distrib¬ 
uted throughout the United States to the number of about. 
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one hundred fifty thousand (150,000) and in various foreign 
countries to the number of about three thousand (3000). 
The business has steadily increased and the National Sales 
organization therefor was begun as early as 1929 with the 
result that at the present time applicant has twenty-two 
district sales managers with factory offices in Los Angeles, 
Chicago, New York, Philadelphia, and Atlanta, Georgia, 
besides the headquarters in Needham Heights, Massachu¬ 
setts. Under these 22 district sales managers there are 
four or five distributors and under the distributors there 
are at least two or three jobbers, and all told there are 
some two hundred forty agencies handling these machines. 

From 1939 to 1948 applicant and its predecessors have 
spent approximately One Hundred Thousand Dollars 
($100,000.) on direct advertising of its “CUBE STEAK” 
machines; another Fifty Thousand Dollars ($50,000.) in 
displaying machines at Conventions, and other places, and 
its distributors have further spent large sums in advertis¬ 
ing the said machines and the trademark “CUBE 
STEAK”. 

Applicant, and its predecessors, furnish with the ma¬ 
chines to users thereof display papers bearing the trade¬ 
mark “CUBE STEAK” which ever since the beginning of 
the distribution of the machines have been employed by 
purchasers of the said machines selling meat tenderized 
therebv to indicate that the said meat was tenderized bv 
machines manufactured and sold by applicant and thus 
certify that the meat so marked had been tenderized upon 
applicant’s machines. And applicant and its predecessors 
have never authorized the use of its trademark “CUBE 
STEAK” other than upon machines manufactured and sold 
by it and upon meat tenderized by such machines. 

The exclusive right of applicant and its predecessors to 
the trademark “CUBE STEAK” as identifying its ma¬ 
chines and their products has long been recognized by 
manufacturers of meat tendering machines and no manu¬ 
facturer, to deponent’s knowledge, has sold machines as 
“CUBE STEAK” machines. Furthermore, the butchers 
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and dealers in meat throughout the country have very gen¬ 
erally recognized the applicant’s exclusive right to the 
trademark “CUBE STEAK” as identifying its machines 
and meat tenderized thereupon. 

Some idea of the extensive advertising of applicant’s 
machines and trademark is indicated by the following pub¬ 
lications in w’hich such advertising has been carried on— 

In “New* England Grocer and Tradesman”, a well-known 
publication circulating to the grocers and butchers of New 
England. 

In “Butchers’ and Packers’ Gazette”, a well-kno^i 
trade publication published at Chicago and circulating 
principally through the midwest. 

In the “Modern Hospital”, a trade publication circulat¬ 
ing throughout the entire country principally to hospitals. 

In the “American Restaurant”, a very large national 
trade publication circulating to hotels and restaurants. 

In “Meat Merchandising”, which is the largest trade 
publication circulating to butchers and dealers in meat 
throughout the entire country. 

In “Chain Store Age”, a large national trade publication 
circulating freely to chain stores. 

In “Hospital Topics and Buyer”, another trade publi¬ 
cation of national circulation principally to hospitals and 
institutions. j 

In “Western Restaurant”, a trade publication having its 

circulation principally on the west coast and western part 
of the United States for hotels and restaurants. 

In “New York Bulletin”, a paper circulating in the New 
York section to meat dealers. I 

“Restaurant Management”, a national publication for 

restaurants. i 

“The Quartermaster Review”, a publication particularly 
for Army and Navy. 

“Hotel and Travel News”, a well-known Southern pub¬ 
lication. 

“Chicago Retail Meat Dealer”, a magazine circulating 
principally in the Chicago district to meat dealers. 
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“Exporters and Importers Journal”, a magazine of na¬ 
tional circulation published at New York. 

‘‘Pennsylvania Meat Dealer”, a magazine circulating 
principally in the Pennsylvania district to butchers and 
meat dealers. 

“Keelers Pacific Hotel Review”, a magazine circulating 
principally on the Pacific slope to hotels, restaurants, etc. 

“Soda Fountain Magazine”, a large national trade pub¬ 
lication circulating principally to drug stores and soda 
fountain establishments. 

“The Chef and Steward”, a publication having a clientele 
indicated by its name. 

“Wayside Salesman”, a publication going principally to 
the smaller wayside inns and luncheonettes. 

“Meat Age”, a publication circulated principally on the 
Pacific coast to meat dealers. 

“Roadstand Management”, a national publication par¬ 
ticularly for wayside inns and roadstands. 

“Progressive Grocer”. This is a very large national 
publication having a circulation to meat dealers second only 
to that of “Meat Merchandising”. 

“Butchers’ Advocate”, a leading publication circulating 
from New York to butchers and food merchants and known 
as “America’s Only Retail Meat Weekly”. 

“Western Meat Journal”, a trade journal published at 
Seattle and circulating principally on the west coast. 

“Canadian Hotel Review and Restaurant”, a Canadian 
publication similar to the “American Restaurant” and cir¬ 
culating in Canada. 

“TJ. S. Naval Academy Alumni Association”. 

“Institutions”, a national publication going to all types 
of institutions. 

“Independent Grocergram”, a national publication pub¬ 
lished by the Independent Grocers Association of America. 

“ Pigglv-Wiggly Turnstile”, a publication principally 
circulated to the Piggly-Wiggly chain store system. 
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In addition advertising of these machines and the trade¬ 
mark “CUBE STEAK” has appeared in nearly all the 
leading newspapers throughout the United States. 

Among the large users of applicant’s machines- bearing 
the trademark “CUBE STEAK” are The Great Atlantic & 
Pacific Tea Company which began to purchase these “ma¬ 
chines in 1928, the First National Stores, Inc. of New Eng¬ 
land and New York which began to purchase these machines 
in 1930. Also, 


Safeway Stores, Inc. 

Kroger Grocery & Baking Co. 
The Economy Markets 
The Mohican Company 
Piggly Wiggly Co. 

Loblaw Groceterias 
Jewell Tea Co. 

National Tea Co. 

The Pender Stores 
Southern Grocery Co. 

Ralph Grocery Co. 

Hinky Dinky Stores 
Grand Union Co. 
Winn-Lovett Grocery Co. 


Waldorf Restaurants 
Howard Johnson 
Forum Cafeterias 
The S. & W. Cafeterias 
The Marquis Co. 

The Owl Drug Co. 
Pullman Co. 

Matson Line 


Pacific Coast & Middle West 

Middle West 

Boston and New England 

New England and New York State 

Middle West and South 

Buffalo and Canada 

Middle West 

All over the United States , 
Southeastern United States | 
Southeastern United States 
Los Angeles, Calif. 

Nebraska 

New York State 

Southeastern United States 

these 
” are the 

Boston and New York 
From Maine to Florida 
Kansas and Illinois 
North Carolina 

Chicago, Ill., and surrounding 
territory 

Pacific Coast and Middle West 
On Dining Cars 
On Steamships 


Among the Chain Restaurants purchasing and using 
machines bearing the trademark “CUBE STEAK 
following:— 


The United States Army and Navy have also purchased 
and used a large number of this company’s “CUBE 
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STEAK” machines for cutting Cube Steak for use on 
battle ships, in training camps, navy yards, military posts, 
etc. 

Cube Steak Machine Company has been very successful 
in stopping the use of its name and trademark “CUBE 
STEAK” by meat dealers who have occasionally sold or 
attempted to sell steak not cut upon this company’s ma¬ 
chines as “CUBE STEAK”. Thi-s company has taken up 
by mail and through its agents all instances of infringe¬ 
ment of its trademark which have come to its notice. Thus 
far it has been obliged to bring to trial but one suit. 

This suit was that of Cube Steak Machine Company, Inc. 
vs. Racoff, doing business under the name of Washington 
Public Market in Boston. The Bill of Complaint was filed 
by this company in January, 1932, and after a full hearing 
by the Court, a preliminary injunction was granted by 
Judge Qua, then of the Superior Court and now Chief Jus¬ 
tice of the Supreme Court of Massachusetts. After this 
hearing and the grant of this injunction, the defendant, 
realizing that further contest was useless, agreed to the 
entry of a Final Decree corresponding to the Interlocutory 
Decree by which the defendant was: 

“enjoined from using the words, ‘Cube Steak’, in any 
public advertising or in any written or printed repre¬ 
sentation to the public, as a description or designation 
of any beefsteak or other meat offered for sale by the 
defendant, except as a description or designation of 
beefsteak or other meat prepared upon a cube steak 
machine manufactured by the plaintiff.” 

For a short period a number of years ago Federal Engi¬ 
neering Company of Minneapolis, Minnesota, a co-partner¬ 
ship consisting of Aldrich L. Jackson and Victor Delegaard 
sought to make use of the trademark “Cube Steak” and 
was a party to an interference involving certain inventions 
in which applicant’s predecessor was a party but by a 
written agreement entered into on or about September 1, 
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1940 with applicant’s predecessor Cube Steak Machine 
Company, Inc., the said Federal Engineering Company, as 
the party of the second part, under the signatures of Al¬ 
drich L. Jackson and Victor Delegaard agree: 

i 

‘ ‘ The party of the second part recognizes that the name 
‘CUBE STEAK’ identifies machines made by the party 
of the first part and steak cut by the said machines and 
that for such purposes it is the trademark and sole 
and exclusive property of the party of the first part.” 

In addition to its United States trademark registration 
No. 271,479 granted June 3, 1930 applicant, and its- prede¬ 
cessors, have obtained, and applicant is the owner of regis¬ 
trations for its trademark “CUBE STEAK” in Massa¬ 
chusetts, Maine, Connecticut, Vermont, Rhode Island, New 
Jersey, Pennsylvania, Missouri, Illinois, California, and 
Minnesota. 

Beginning in the latter part of 1938 a paper entitled 
“Important Notice”, a sample of which is hereto annexed, 
was sent w T ith each machine to the users. 

From this brief resume of the history of the trademark 
“CUBE STEAK” and its use by applicant, and its prede¬ 
cessors, deponent believes that applicant is possessed of an 
extremely valuable property right in this trademark, both 
as indicating machines made by applicant and the product 
of these machines. ; 

Prior to the initiation of this business the term “CUBE 
STEAK” had never been applied, to deponent’s knowledge, 
either to machines for tenderizing meat or meat so tender¬ 
ized and upon the adoption of this trademark “CUBE 
STEAK” it became and has remained in the mind of the 
trade and the public an identification of deponent’s ma¬ 
chines and their product. The long continued use of this 
trademark for well over a quarter of a century, the uni¬ 
versal acquiescence by competitors manufacturing and sell¬ 
ing machines for tenderizing meat, the use of other terms 
and trademarks by competitors for indicating their ma- 
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chines and the products of their machines, the widespread 
advertising and distribution of applicant’s machines, and 
the whole history of the trademark confirm the exclusive 
rights of applicant thereto. 

The history of the long use of applicant’s trade mark 
CUBE STEAK demonstrates it has always served and now 
serves to distinguish applicant’s goods, namely its machines 
so labeled and the meats tenderized thereby, in commerce 
not only between the states of the United States but with 
foreign countries. 

Carl F. Spang 

Sworn to and subscribed to before me, a Notary Public, 
this 6th day of December, 1948. 

Edward Grant 
Notary Public 

My commission expires Aug. 18, 1955 


I 



IMPORTANT 


j 

j 

NOTICE 



• The name "CUBE STEAK” identifies cube steak machines made by this company 
and steak cut by the said machines and for that purpose is the Trade-Mark and sole 
and exclusive property of this company and can be lawfully used only when so ap¬ 
plied. The use of the name "CUBE STEAK” as applied to any other machine for 
cutting or tendering steak and the use of the name "CUBE STEAK” as applied to the 
steak itself which has been cut or tendered by any such machine not made by this 
company is an infringement. 

• The exclusive right of Cube Steak Machine Company, to this Trade-Mark ‘'CUBE 

_ . i 

STEAK” as identifying its cube steak machines and their product has long been recog¬ 
nized by manufacturers of meat tendering machines and by all honest dealers in steak. 

• The rights of this company to this Trade-Mark are of a broad and fundamental 
nature and do not depend merely on the United States, and the numerous State reg¬ 
istrations owned by it. Our United States registration No. 271,479 relates to the ma¬ 
chine, while our numerous State registrations relate, as specified therein, to either or 
both the machine and the steak itself. Therefore, with these facts in mind, there should 
be no misunderstanding as to the scope of our registrations and as to our rights to 
the Trade-Mark "CUBE STEAK”. 

® The agents, customers and friends of Gibe Steak Machine Company, are urged to 
assist us in enforcing our rights in the name and Trade-Mark "CUBE STEAK” and 
thereby protecting their interests by promptly informing us of any violation thereof. 



I 
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IN THE UNITED STATES PATENT OFFICE 

Application of Cube Steak Machine Co. 
filed September 25,1947 
Ser. No., 535,686 
for Trademark 

AFFIDAVIT OF HAROLD A. WHITE. 

State of Massachusetts 
County of Suffolk SS 

Harold A. White of Newton, Massachusetts, being duly 
sworn, deposes and says: 

I am and have been for many years Purchasing Agent 
of equipment for First National Stores, Inc., a Massachu¬ 
setts corporation having its principal offices in Somerville, 
Massachusetts. j 

First National Stores, Inc. is one of the six largest food 
chain stores in the United States. It was first incorporated 
in 1917 and now has some 1150 grocery stores and markets 
located principally throughout the New England States and 
New York State. 

I am thoroughly familiar with the machines for tender¬ 
izing meat manufactured and sold by Cube Steak Machine 
Co., and its predecessors in business. Our company began 
the purchase of these machines for use in our stores and 
markets in 1930 and has had them in use and continually 
purchased them ever since and now has in use about 500 of 
these machines. i 

The Cube Steak Machine Co. has always claimed that 
“CUBE STEAK” was and is the trademark of Cube Steak 
Machine Co. both for its principal line of meat tenderizing 
machines and for meat tenderized by its machines. The 
machines which we have purchased from Cube Steak Ma¬ 
chine Co. have always borne this trademark “CUBE 
STEAK” plainly thereon. 

I have been familiar with the advertising of Cube Steak 
Machine Co. in various trade papers and other publications 
wherein this trademark “CUBE STEAK” has been pub- 
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licized. Our company .also had made use of display papers 
furnished by the Cube Steak Machine Co., a sample of 
which it attached thereto, and our company has at its own 
expense procured and used large quantities of similar 
papers. Usually each Cube Steak processed by the Cube 
Steak Machine Company’s CUBE STEAK machine is laid 
upon one of these papers and displayed thus in our markets 
and the display papers are commonly packed with the 
steaks delivered to purchasers. 

Our company has also, in daily papers and other publica¬ 
tions where our various stores are located, from time to 
time, advertised tenderized steak under the said trademark 
“CUBE STEAK” but only when it was produced by the 
Cube Steak Machine Company’s CUBE STEAK machines. 

I am familiar with a number of other machines for ten¬ 
derizing meat which have been placed upon the market by 
competitors of Cube Steak Machine Co., and I have fre¬ 
quently been solicited to purchase such machines for use 
by our company. All of such machines have been sold 
under distinctive trademarks of their own, among which 
were, “STEAKMAKER” “TOLEDO”, “DELICATOR”. 

The product of the “CUBE STEAK” machines which 
our company has sold under the trademark “CUBE 
STEAK ” is not properly described by the word cube. It is 
a solid slice of meat always maintaining its integrity as a 
slice and is cut only partially through by a plurality of 
parallel cuts in one direction and a plurality of parallel 
cuts at right angles thereto and the slices vary in thickness. 

Harold A. White 

Subscribed and sworn to before me this 11 day of July, 
1949. 


Walter C. Robak 
Notary Public. 

My Commission Expires October 18, 1951 
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IN THE UNITED STATES PATENT OFFICE 

Application of Cube Steak Machine Co. 
filed September 25, 1947 
Ser. No. 535,686 
for Trademark 

AFFIDAVIT OF WILLIAM F. SPANG. 

State of Massachusetts 
County of Norfolk 

William F. Spang, being duly sworn, deposes and says 
that he is the Managing Partner of the applicant in the 
above entitled application and has been familiar with the 
business of applicant and its predecessors since its in¬ 
ception. | 

That the applicant’s predecessor, Cube Steak Machine 
Co. Inc., purchased from The American Mine Door Com¬ 
pany United States patents Nos. 1,979,464 Gurney Novem¬ 
ber 6, 1934, and 2,046,118 Gurney June 30, 1936, by assign¬ 
ments duly recorded in the records of transfers of patents 
Liber G 194 pages 264 and 265 November 14, 1942, and the 
said Cube Steak Machine Co. Inc. transferred the said 
patents to the applicant herein by an assignment duly re¬ 
corded in Liber T 198 pages 88-90 March 18, 1944, and 
applicant is now the owner thereof. Before the purchase 
of these patents applicant’s predecessor had exclusive 
rights thereunder and thereupon and thereafter no further 
machines were put out by The American Mine Door Com¬ 
pany for tenderizing steak. 

That Mr. C. T. Davison was for a number of years dis¬ 
tributor of the “CUBE STEAK” machines manufactured 
and sold by applicant’s predecessor, and had an exclusive 
territory as such distributor for the Northwestern pari of 
the United States. Applicant’s records show that the said 
Davison sold at least two machines in Spokane, Washing¬ 
ton, early in 1930 to large and well known concerns located 
in that City, namely, Wilson’-s Waffle Lunches Establish- 
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ment located in the A. C. Building, in the New Madison 
Hotel Building, and in the White Hotel Building, and also 
to Greenough’s a large wholesale and retail establishment 
in Spokane, and deponent attaches hereto a photostatic 
copy of a letter received from Greenough’s shortly after 
the date of said letter with respect to said machine. 

In the Summer of 1931 deponent’s concern learned that 
a concern doing business under the name Patent Products 
Company with A. W. Anderson general manager and E. 0. 
Steber as sales manager having its place of business at 
Spokane, Washington, had placed upon the market ma¬ 
chines for tenderizing or slitting meat, and had to some 
extent used in connection therewith names and terms be- 
lived to infringe the Cube Steak Machine Company’s 
trademark “CUBE STEAK”, and upon being advised 
thereof applicant’s attorneys, Messrs. Heard, Smith & Ten¬ 
nant of Boston, wrote to Patent Products Company under 
date of August 11, 1931 a letter of which the following is a 
true copy. 

“August 11, 1931 

Patent Products Company, 

1427 East Sprague Avenue, 

Spokane, Washington. 

Gentlemen: 

We are reliably advised that you engaged in the manu¬ 
facture and/or sale of machines for slitting meat, wdiicb are 
sold under the name of ‘Champion Steak Cubing’ machines. 
This is, in our opinion, a direct infringement of the regis¬ 
tered trade-mark of our client, Jr. Joseph P. Spang, of the 
words ‘Cube Steak’, for meat slitting machines, No. 271,479. 

We also have before us a pamphlet bearing the title, ‘The 
New Champion Cuber’, which contains several paragraphs 
substantially identical in language with the language em¬ 
ployed by Mr. Spang, or his Company, ‘The Cube Steak 
Machine Company’, which in our opinion constitutes gross 
unfair competition. 
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We, therefore, demand in behalf of our clients, Mr- 
Joseph P. Spang, and the Cube Steak Machine Company, 
that yon immediately cease the nse of the term ‘ Cube 
Steak’, or any simulation thereof, either as a trade-mark 
applied to your machines or in literature advertising yOur 
machines, and that you desist in copying the literature of 
our clients, either in whole or in part. 

We further demand that you render to us an accounting 
of the number of all machines for slitting meat which you 
have sold or offered for sale having the words 4 Cube Steak’, 
‘Steak Cubing’, ‘Champion Cuber’, or other words identi¬ 
cal with or simulating the aforesaid registered trade-mark. 

Very truly yours, j 

Heabd, Smith & Tennant.” 

The said Patent Products Company replied to said letter 
and a photostatic copy of the said reply is attached hereto. 
Thereupon there was no further interference with the trade¬ 
mark rights of applicant and its predecessor by the said 
Patent Products Company or by the said Anderson and 
Steber who were evidently the patentees of patent 1,907,413 
granted May 2,1933 and referred to by the Examiner. 

William F. Spang 1 

Subscribed and sworn to before me, a Notary Public, this 
11th day of July, 1949. 

(seal) Clarence R. Parker j 

Notary Public 
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Greenough’s 

WHOLESALE & RETAIL 
GROCERIES AND TABLE DELICACIES 
SPOKANE, WASHINGTON 

March 21, 1930 

Mr. C. T. Davison, 

C/o Cube Steak Machine Co. 

Boston, Mass. 

Dear Mr. Davison: 

Some three months ago we purchased one of your Cube 
Steak Machines. We find our business has increased each 
month, on Cube Steaks since installing the machine. Last 
week we gave Mr. Davison an order for one of the largest 
models in order to keep up with our increasing business on 
Cube Steaks. To sum it up we find your machine is a 
money maker and a business getter. 

Respectfully, 

Franklin Greenough 
Greenough’s 


Patent Products Company 

SPOKANE, WASHINGTON 

Aug. 20, 1931 

Heard, Smith & Tennant. 

Dear Sirs: 

I have your letter of Aug. 11 in behalf of Mr. J. T. Spang 
complaining of infringement of the Trade Mark “Cube 
Steak.” 

We wish to assure you that there was no intention of 
committing infringement upon your trade marks of either 
“Diced Steak” or “Cube Steak,” and so of course in any 
manner that we might have trespassed on your proper 
rights we shall correct or avoid doing in the future. 
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We instructed the printer-add writer to avoid your trade 
mark words “Cube Steak” and which they done except per¬ 
haps in a instance or so, where they were using terms or 
adjectives in describing the work or product of our device. 

We made only a few models of this machine and they are 
not being manufactured at the present time. Those that 
were placed do not have on them a trade mark or descrip¬ 
tive word of any kind outside of Company name and ad¬ 
dress. We beg to remain, I 

Yours very truly, 

Patent Products Co. 

Per A. W. Anderson 


IN THE UNITED STATES PATENT OFFICE 

Application of Cube Steak Machine Co. 
filed September 25,1947 

Serial No. 535,686 

for Trademark 


AFFIDAVIT OF W. E. FITZGIBBON 


State of Ohio 
County of Hamilton 


! 


SS. 


W. E. Fitzgibbon of Cincinnati, Ohio, being duly swOrn, 
deposes and says: 

I am and have been for many years Meat Merchandiser 
for all of the stores and markets of Kroger Company, Inc., 
an Ohio corporation, having its principal offices in Cincin¬ 
nati, Ohio. 

Kroger Company, Inc., is one of the three largest food 
chain stores in the United States. It was first incorporated 
in 1902.and now has some 2166 grocery stores and markets 
located principally throughout the Mid-West. 

I am thoroughly familiar with the machines for tender¬ 
izing meat manufactured and sold by Cube Steak Machine 
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Co., and its predecessors in business. Our company began 
the purchase of these machines for use in our stores and 
markets about 1930 and has had them in use and continu¬ 
ally purchased them ever since and now has in use several 
hundred of these machines. 

Our Company has always recognized that “CUBE 
STEAK” was and is the trademark of the Cube Steak Ma¬ 
chine Co. both for its principal line of meat tenderizing 
machines and for meat tenderized by its machines. The 
machines which we have purchased from Cube Steak Ma¬ 
chine Co. have always borne this trademark “CUBE 
STEAK” plainly thereon. 

I have been familiar with the advertising of Cube Steak 
Machine Co. in various trade papers and other publications 
wherein this trademark “CUBE STEAK” has been publi¬ 
cized. Our company also has made use of display papers 
furnished by the Cube Steak Machine Co., a sample of which 
is attached thereto, and our company has at its own expense 
procured and used large quantities of similar papers. 
Usually each Cube Steak processed by the Cube Steak Ma¬ 
chine Company’s Cube Steak Machine is laid upon one of 
these papers and displayed thus in our markets and the 
display papers are commonly packed with the steaks de¬ 
livered to purchasers. 

Our company has also, in daily papers and other publica¬ 
tions where our various stores are located, from time to 
time, advertised tenderized steak under the said trade¬ 
mark “CUBE STEAK” but only when it was produced by 
the Cube Steak Machine Company’s CUBE STEAK ma¬ 
chines. 

I am familiar with a number of other machines for ten¬ 
derizing meat which have been placed upon the market by 
competitors of Cube Steak Machine Co., and I have fre¬ 
quently been contacted for use of such machines by our 
company. All of such machines have been sold under dis¬ 
tinctive trademarks of their own, among which were 
“STEAKMAKER”, “TOLEDO”, “DELICATOR”. 
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The product of the “CUBE STEAK” machines which 
our company has sold under the trademark “CUBE 
STEAK” is not properly described by the word “cube”. 
It is a solid slice of meat always maintaining its integrity 
as a slice and is cut only partially through by a plurality of 
parallel cuts in one direction and a plurality of parallel cuts 
at right angles thereto and the slices vary in thickness. 

W. E. Fitzgibbon 

Subscribed and sworn to before me, a Notary Public, this 
9th day of March, 1950. i 

Robert B. Teame 
Notary Public. 

My Commission Expires Jan. 15, 1951 


IN THE UNITED STATES PATENT OFFICE 

Application of Cube Steak Machine Co. 

Serial No. 535,686 

filed September 25,1947 

for Trademark 

AFFIDAVIT OF FRANK SPANG 

State of Massachusetts 
County of Norfolk 

Frank Spang of Boston, Massachusetts, being duly 
sworn, deposes and says: 

I am at present retired from business. Previous to my 
retirement I was engaged in busness with Cube Steak Ma¬ 
chine Co. Inc., predecessor of the applicant herein, and dur¬ 
ing 1932 and 1933 was Vice President of the corporation, 
and thoroughly familiar with the business of the corpora¬ 
tion. 

I was familiar throughout with the proceedings in the 
suit brought by the corporation in the Superior Court of 
Massachusetts against Hyman Racoff Equity No. 41,181 
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and I was familiar with the acts of the defendant in that 
case which caused us to bring this suit. 

The defendant Racoff was at the time carrying on busi¬ 
ness under the name of Washington Public Market in Bos¬ 
ton. He was not selling or offering for sale machines of 
the Cube Steak Machine Co., or of any other company, for 
the tenderizing or processing of meat. His business was 
strictly dealing in and sale of groceries, meats, and foods 
and food products such as are commonly carried by public 
markets. Racoff’s conduct which resulted in the bringing 
of this suit by our company and the granting of the injunc¬ 
tion against him consisted in that he was tendering meat 
by the use of a meat tendering machine which was not a 
“CUBE STEAK” Machine and which was not a machine 
manufactured by our company, and he was selling, offer¬ 
ing for sale, advertising and designating the meat thus 
tenderized as “CUBE STEAK”. 

Frank Spang. 

Subscribed and sworn to before me, a Notary Public, 
this 13th day of February, 1950. 

William A. Peck, Jr., 
Notary Public. 

Mail Division Nov 22 1950 U. S. Patent Office 
Trade-Marks Nov 2-4 1950 U. S. Patent Office 


Ill 


IN THE UNITED STATES PATENT OFFICE 

Application of Cube Steak Machine Co. 

Filed September 25, 1947 
Ser. No. 535,686 
For Trademark 

AFFIDAVIT OF WILLIAM F. SPANG. j 

State of Massachusetts ) 

County of Norfolk ) 

William F. Spang, being duly sworn, deposes and says 
that he is and has been, ever since its organization, a mem¬ 
ber of the firm of Cube Steak Machine Co., the above en¬ 
titled applicant for registration and that the complete list 
of members of the said firm includes: 

I 

John Spang 
Joseph P. Spang III 
Thomas Spang 
Virginia McManama 
Barbara Lamothe. 

William F. Spang. 

! 

Subscribed and sworn to before me, a Notary Public, 
this 20th day of November, 1950. j 

William A. Peck, Jr., 
Notary Public. 


I 
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Registered June 3, 1930 


Trade-Mark 271, W 4 . 


UNITED STATES PATENT OFFICE 

JOSEPH P. SPANG, DOING BUSINESS AS CUBE STEAK MACHINE COMPANY, OP BOSTON, 

MASSACHUSETTS 

ACT OP MARCH 19, 1990 

Application Sled April 11, 1930. Serial Bo. 298,718. 

Cube 

Steak | 

STATEMENT 

To the Commissioner of Patents: The trade-mark is applied or affixed to the 

Joseph P. Spang, a citizen of the United goods by placing thereon a metal plate on 
States of America, residing at Quincy, Mas- which the trade-mark -is shown, 
sachusetts, and doing business at 147 Pearl The mark has been in bona fide use for not 
Street, Boston, Massachusetts, under the less than one year in interstate commerce by 
name and style Cube Steak Machine Com- the applicant. 

pany, has adopted and used the trade-mark The undersigned hereby appoints Nathan 
shown in the accompanying drawing, for Heard, Louis C. Smith and Frederick A. 
MACHINE FOR SLITTING MEAT, in Tennant, carrying on business under the firm- 
Class 23, Cutlery, machinery, and tools, and name of Heard, Smith & Tennant, registra- 
parts thereof, and presents herewith five tion No. 559, at Old South Building, Boston, 
specimens showing the trade-mark as actual- Massachusetts, his attorneys, to prosecute this 
ly used by applicant upon the goods, and re- application for registration, witn full powers 
quests that the same be registered in the of substitution and revocation, and to make 
United States Patent Office in accordance alterations and amendments therein, to re- 
with the act of March 19, 1920. ceive the certificate and to transact all busi- 

The trade-mark has been continuously used ness in the Patent Office connected therewith, 
and applied to said goods in applicant’s busi¬ 
ness since May, 1925. JOSEPH P. SPANG. 
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Plaintiffs’ Exhibit No. 7 

/ 

Trade Mark Registrations 

j 

1. Massachusetts, Certificate No. 10,816, August 10, 1928, 
of recording trade-mark “CUBE STEAK” for “Meats 
cut in cubes ’ ’, used alone May 14, 1925. 

2. Maine, April 3, 1930, Certificate of filing notice of the 
application for the trade-mark “CUBE STEAK”, “to 
be appropriated to a machine for cubing meat.” 

3. Connecticut, April 5, 1930, certificate of adoption of 

trade-mark “CUBE STEAK” by Cube Steak Machine 
Co. | 

4. Vermont, April 14, 1930, Certificate No. 802, as to re¬ 
cording trade-mark “CUBE STEAK” for “cutting 
meat into cubes by machine known as “CUBE STEAK” 
as applied to meats cut into cubes by our machine known 
as the Cube Steak Machine.” 

5. Rhode Island, May 3, 1930, Trade-mark for “meat cut 

into cubes, by means of a machine known as a ‘cube 
Steak Machine’. The essential feature of said trade 
mark consists of the arbitrary use of the words “Cube 
Steak”. | 

6. United States trade-mark registration No. 271,479, June 
3,1930, under Act of March 19,1920, “CUBE STEAK” 
for “Machine for slitting meat”, used since May, 1925. 

7. Canadian Copyright Registration No. 25,106, March 30, 
1932, for published literary work entitled “CUBE 
STEAK”. 

8. Canadian registration No. 251, Folio 54165, April 18, 

1932, ‘ ‘ CUBE ’ ’ Specific Trade Mark to be used in con¬ 
nection with the sale of meats. j 

9. United States Label Registration No. 40913, July 12, 

1932, Title “CUBE STEAK” for steaks, Published 

March 17, 1932. i 

10. United States Label Registration No. 42,299, June 27, 

1933, Title “CUBE STEAK” for steaks, published 
March 28, 1933. 
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11. United States trade-mark registration No. 327,894, Sep¬ 
tember 10, 1935, “CUBETTES” for “Machines for 
Cutting meat”, used since March 20, 1935. 

12. New Jersey, October 13, 1938, registration for label for 
trade-mark with attached sample label “CUBE 
STEAK” as used on machine and attached sample of 
steak paper printed in red. 

13. Pennsylvania, October 17, 1938, registration of trade¬ 
mark “CUBE STEAK” for “Machines for making 
parallel slits in slices of meat, and slices of meat which 
have been slit by said machines.” Used since May, 1925. 

14. Missouri, October 20, 1938, Trade-mark “CUBE 

STEAK” for “Machines for slitting meat”, accom¬ 
panied by sample label as used on the machine. 

15. Missouri, October 20, 1938, Trade-mark “CUBE 

STEAK” for “slices of steak having formed in one face 
thereof two groups of parallel slits with the slit of one 
group crossing these of the other”, accompanied by 
sample of steak paper printed in red. 

16. Illinois, October 26, 1938, certificate of recording of 
trade-mark Record V, Page 150, Box 599, No. 15457, of 
trade-mark “CUBE STEAK” for “Machines for slit¬ 
ting slices of meat”, accompanied by sample label 
“CUBE STEAK” as used on machine. 

17. Illinois, October 26, 1938, certificate of recording of 
trade Mark Record V, Page 151, Box 599, No. 15458, of 
trade-mark “CUBE STEAK” for “Slices of meat 
which are provided with two sets of parallel slits with 
the slits of one set crossing those of the other”, accom¬ 
panied by attached sample of steak paper printed in 
red. 

18. California, October 28, 1938, certificate of claim to 
trade-mark “CUBE STEAK” for “Machines for slit¬ 
ting meat”. 

19. Minnesota, December 16, 1938, grant of right to have 
and to use the words “CUBE STEAK” as shown (in 
sample label “CUBE STEAK” as used on machines) 
for “Machines for slitting slices of meat”. 
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^ _ v, 



z, ®l|omas (JHarijis, Secretary of State of tin: State of Sew Jersey. 
$0 ^ercbg fficrttfg, That Cube 3 teak V-ach.lne_Co Tnneny x .. Inc . , _ 


did, on the ._.._tM.rtjjenth..._ ... day of .October- a. D. "inetceu 

hundred and thlrty-elrflt ., in accordance with Article 56. Chapter 3, Revised Stat¬ 

utes of Sew Jersey, file and register'in my office duplicate copies of a Label of Tradc-Mark 
adopted bv the said .. Cu be 3teak T> r echine_Conmeny^^Inc^. - 


adopted by the said ...Cl 

of which the annexed is a true cojty. 


Cube Steak 


kco. u e *at. orr. wo. »i 47 > 


with its delicious flavor 
is always tender and juicy 
if not cooked more than 
ONE MINUTE 
on each side. 

Wben broiled hare pan hot befOTB starting 


THE CUBE STEAK MACHINE 


itiaBktti 


'2S8:B3S:B2E:BSU 


n 


tnunty Iprzci, I have hereunto set my 
hand and affixed my Official Seal, at Trenton, 


fourteenth 


LJ 


September 


_ day of 

A. D. 19ZSL. 


Secretary of State. 


























Cowmontocaltft of ipenngplbanta. 
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Office of tfje 

ikcretarp of tfce Commontoealtf). 


ICo all to H?bom tfcrtc JJrrtenM «twll Come, Greeting: 

it fcemembcrtb ®&at cube steak machine co-.-wy. i?;c. . • Massachusetts corporation, of the 

City of Boston, State of faasachuaQtf.a, _ 

haa <At*=seventeenth=r day nf 


r&ctoberr 


==7938, filed in the office of the Secretary of the Common 
teealth of Pennsylvania for registration, under the provisions of an Act of the General Assembly of the Commonwealth of 
Pennsylvania, entitled “An Act to provide for the registration of labels, trade-marks, trade names, stamps, designs, devices, 
shopmarks, terms, brands, designations, descriptions, or forms of adrertisrment, and protect and secure the rights, property 
and interest therein of the persons, co-partnerships, or corporations, adopting and filing the same, and proriding penalties for 
the violations of the act,” approved June SO, 1901, as amended, the following description of 


TRADE M ARK 


adopted or used by the said CUrF. SI'rAK MACHINE CO:.PA?,’Y. Ii C .. a Massachusetts corporation, ===== 
for the purpose of designating, making known or distinguishing goods, wares, merchandise or other products of labor, manu¬ 
factured, prepared, packed, bottled or placed on sale by It. — 

'The trade mark consists of "CUBE STFAK" . . —.— : — - i —- 1 -— — 


The class In connection with which said trade mark Is desired to he used being Vachlnes 
for making parallol silts In slices of moat, and slices of moat which have boeh silt by said 
machines. -■ — . . : - 


The length of time said trade mark has been so used being since Kay, 


1925.= 


and has also produced proof, under oath, that said CUBE STFAK MACHINE Ccmpa: rv. tec .. a Massachusetts 

ooz*porcition. ■ - . ■ ■■' ■ - . ■■■■■■ —ip^ * i ■ < *. 

haa the right to the use of the same, and that no other person or persons, co-partnership, or corporation, has a right to such 

use, either in the identical form or in assy such near resemblance thereto as may be calculated to deceive, and that the fac¬ 
similes, copies or counterparts filed therewith are true and correct. 

Hjrrrfcrr, The provisions of the said Act of the General Assembly having been complied with, the aforesaid — - — 


trade mark —- 


, aa exact description of which is hereinbefore fully recited, has 
been this day duly registered and all the papers relating thereto filed. 

Jn Seftfman? Utyutof, I have hereunto set my hand and caused the Seal of the Secretary’s 
Office to be affixed at the City of Harrisburg the day and year above written. 








N?' 22984 


State of California 

Department of jState 

(ifrank OIL jjor&cltt, ffeecreidry ofe^feaie ofei/e 
SfhUe of fe)a/ifernia, do Zerely certify i/ai 

... . CUBE STEAK UvCHINE COMPANY, INQ,___ _ 

/ocaied and doiny lusinett in 

* • j 

_ _ Boaton* State of Maaaachuaotta,_ __ _ :_ 

and leiny etyayed in i/be /uUnetA ofeL. ...... 

msnufscturln and soiling machines for slitti ng m eat,__ 


du/y yi/ed in i/il ofefecc on i/e. 28 th. _ day ofe- _ ccLtobor __ 

Sfe. 43 -38 , «QJlaun to ®rabe jMark, used in 

conneciion atii/-*&i& a»rch*DAi*9. 

\ 

S/aid i//rade -^/(ar/ coniidi ofe th* words 'cube ste~k" _.i.. 


a deterifiiuyn ofeaduc/ii^ more feu/ly iei/or// in i/e i/iecfecaiion a/iac/ed 
io and made a fhari ofei/e fe)/aim io fe/rade ^feiar/ a/one referred io. 



ny iiand\and i/e /Zreai £/ea4ofei/e 
f/ia/e o/ /Zdi/ornia, aic/fece in 
//acramenio, i/ii- 28th- day 


c/L October ._..., Si/. & 43™-- 
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Plaintiffs’ Exhibit No. 9 

CUBE STEAK MACHINE COMPANY 

Originators and Sole Manufacturers of 
Cube Steak and Tenderator Machines 

William F. Spang 
General Manager 
Carl F. Spang 
General Sales Manager 

Triplex Meat Saws - Special Food Machinery 
Needham Heights - Massachusetts 

Period Advertising Expense 


1939 

Jan.-June 

(6mos.) 

$ 6,042.93 

1939-1940 

July-June 


12,981.85 

1940-1941 

July-June 


12,257.71 

1941-1942 

July-June 


10,041.38 

1942-1943 

July-June 


7,677.16 

1943-1944 

July-Jan. 

(6 mos.) 

4,276.35 

1944-1945 

Feb.-Jan. 


9,581.85 

1945-1946 

Feb.-Jan. 


11,756.26 

1946-1947 

Feb.-Jan. 


20,292.53 

1947-1948 

Feb.-Jan. 


32,317.82 

1948-1949 

Feb.-Jan. 


40,149.15 

1949-1950 

Feb.-Jan. 


28,336.71 

1950-1951 

Feb.-Jan. 


28,552.98 

1951 

Feb.-Dee. 

(11 mos.) 

13,073.08 

Division of 

Needham 

Manufacturin 

g Company 
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Plaintiffs’ Exhibit No. 14 

Lee L. Townshend, Munsey Bldg., Washington 4, D. C. 

Department of Commerce 
United States Patent Office 

Manual of 

CLASSIFICATION OF PATENTS 

Definitions of all revised classes, complete with changes 
made subsequent to the original publication of the class 
definitions, are open to the public in the Search-Room. 

Revised classes include all classes except the following, 
which are undefined: 45, 55, 65, 73, S3, 100, 130, 137, 141, 
171,172, 173, 175,177, 225, and Design Classes D 1 to D 93, 
inclusive. 

Commissioner of Patents 
Washington, D. C. 


April 1, 1944 


United States Government Printing Office 
Washington: 1944 

17 Butchering 


1 

Miscellaneous 

13 Hog scalders and 

2 

Fish 

scrapers 

3 

Dressers 

14 Suspended hog 

4 

Cutters 

15 Hog scalders 

5 

Scaling machines 

16 Hog scrapers 

6 

Washers 

17 Suspended hog 

7 

Tools 

18 Rotary scraper 

8 

Clamps 

structure 

9 

Oyster openers 

19 Tools 

10 

Tools 

20 Hog singers 

11 

Fowl 

21 Skinners 

11.1 

Plucking 

23 Carcass splitters 

11.2 

Scalding tanks 

24 Elevators and 

11.3 

Sinew removing 

conveyers 

12 

Beheaders 

25 Meat tenderers 
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■» Number 190 

CLASSIFICATION BULLETIN 
, of the 

United States Patent Office 

Class 17, Butchering 
■ 

Containing the Classification Definitions of the Above Claes 
* Revised by the Classification Croup of the United 

States Patent Office, to Include All Changes 
Through Order No. 55, Dated July 18, 1949 

Seal: Department of Commerce United States of 
America 


This publication is available from the Patent Office, U. S.„ 
Department of Commerce, Washington 25, D. C., price 10 
cents. Check or money order should be made payable to 
the Commissioner of Patents. 


25. Devices for rendering meat more suitable for eating 
by pounding , mashing , or cutting without severing. 

Search Class: 

30, Cutlery, appropriate subclasses, for hand manipu¬ 
lated tools, adopted for tendering meat and having a 
continuous cutting edge so as to adapt them to a more 
general cutting function. 

j 

26. The meat is passed between a plurality of rolls. 

27. A roll coacts with a plate. 

28. Plates provided with projections mash the meat 
therebetween. 

29. A hand-operated roll passes over the meat. 

Note. Compare class 30, Cutlery, subclass 319, and see 
notes thereto. 

30. Hand tools for pounding the meat. 

Note. Compare class 146, Vegetable and Meat Cutters 
and Comminutors, subclass 213. 


j 

i 
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Registered Jan. 25,1949 Registration No. 505,916 

PRINCIPAL REGISTER 
Trade-Mark 

! 

New Certificate Issued Nov* 8 , 191 + 9 * under Sec Q 'Jo-fov 
unexpired tern, to Hobart-Federal Engineering Corporation, 
Minneapolis, Minn. 


UNITED STATES PATENT OFFICE 

Aldrich L. Jackson, doing business as Federal En¬ 
gineering Company, Minneapolis, Minn., as¬ 
signor to The Federal Engineering Co., Inc., 

Minneapolis, Minn., a corporation of Minne¬ 
sota 


Act OT 1946 


Application April 14,1948; originally filed, act of 
1905, April 15, 1946, Serial No. 500,221 


yEAKMAKER j 


Trade-mark No. 310,585, dated February 27, 
1934, is owned by the applicant. 

(Declaration) 

Aldrich L. Jackson, being duly sworn, deposes 
and says that he is the applicant named in trade¬ 
mark application Serial #550,221, filed April 15, 
1946, for the trade-mark “Steakmaker”; that he 
believes the statement therein is true; that he 
believes himself to be the owner of the trade¬ 
mark sought to be registered; that no other per¬ 
son, firm, corporation or association, to the best 
of his knowledge and belief has the right to use 
said trade-mark in the United States, either in 
the identical form or any near resemblance there¬ 
to as might be calculated to deceive; that said 
trade-mark is used by him in commerce among 
the several States of the United States which may 
lawfully be regulated by Congress; that the de¬ 
scription and drawings presented truly repre¬ 
sent the trade-mark sought to be registered; that 
the specimens show the trade-mark as actually 
used in connection with the goods. 

ALDRICH L. JACKSON. 


(Statement) 

Aldrich L. Jackson, a citizen of the United 
States of America, residing at Minneapolis. 
Minnesota, and doing business as Federal En¬ 
gineering Company, 3318 East Lake Street, 
Minneapolis, Minnesota, has adopted and used 
the trade-mark shown in the accompanying 
drawing, for MEAT TENDERIZING M AfTHTNKS 
in Class 23, (JUUfiry, machinery, and tools, and 
parts thereof, and presents herewith five speci¬ 
mens showing the trade-mark as actually used 
by applicant on the goods, and requests that the 
same be registered in the United States Patent 
Office in accordance with the act of July 5, 1946. 
The trade-mark has been continuously used and 
applied to said goods in applicant’s business 
since on or before January 3, 1941, and first 
used in commerce among the several states which 
may be lawfully regulated by Congress on or 
about January 3, 1941. The trade-mark is ap¬ 
plied or affixed to the goods or to packages con¬ 
taining the same by printing the trade-mark 
thereon or by attaching a label directly to the 
goods on which the trade-mark is shown. 






Registered June 10, 1947 


Trade-Mark 430,451 


UNITED STATES PATENT OFFICE 

U. S. Slicing Machine Company, La Porte, IncL 
Act of March 19, 1920 

Application December 3, 1945, Serial No. 492,597 



STATEMENT 


To all whom it may concern: 

Be it known that U. S. Slicing Machine Com¬ 
pany, a corporation duly organized under the 
laws of the State of Indiana and doing business 
on Larson Street, La Porte, Indiana, has adopted 
and used the trade-mark shown in the accom¬ 
panying drawing, for BREAD AND MEAT SLIC¬ 
ING MACHINES AND MECHANICAL MEAT 
TENDERIN G M A CBPBB, ^ WATVTtt TTTT7ffTT~ 
OP, in Class 23, Cutlery, machinery, tools, and 
parts thereof, and presents herewith five speci¬ 
mens showing the trade-mark as actually used 
by applicant upon the goods, and requests that 
the same be registered in the United States Pat¬ 
ent Office In accordance with the act of March 
19,1920, as amended. 


The trade-mark has been continuously used 
and applied to said goods in applicant’s business 
since February 18, 1944, and has been in bona 
fide use for not less than one year in interstate 
commerce. 

The trade-mark is applied or affixed to the 
goods by applying thereto a nameplate contain¬ 
ing the mark. 

The lining on the drawing indicates the color 
red. 

U. S. S LICING MACHINE COMPANY. 

By H. C. PFISTER, 

President. 
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Registered Nov. 30 ,1937 Trade-Mark 352,364 


UNITED STATES PATENT OFFICE 

Federal Engineering Company, Minneapolis, 

Minn. 

Act of February 20, 1905 
_ 

Application April 7, 1937, Serial No. 391,021 

F€D€RAL 



MACHIN€ 


STATEMENT 


To the Commissioner of Patents: 

The Federal Engineering Company, a partner¬ 
ship having as partners A. L. Jackson and V. 
Delegard, citizens of the United States, and doing 
business at 2820 35th Avenue South, Minneapolis, 
Minnesota, has adopted and used the trade-mark 
shown in the accompanying drawing, for MA¬ 
CHINE FOR DICING OR MAKING INTER¬ 
SECTING CUTS IN MEAT SUCH AS STEAKS, 
in Class 23, Cutlery, machinery, and tools, and 
parts thereof, and presents herewith five speci¬ 
mens showing the trade-mark as actually used by 
applicant upon the goods, and requests that the 
same be registered in the United States Patent 
Office in accordance with the act of February 


20,1905. No claim is made for the representation 
of the steak and the words “Tender-Diced Min¬ 
ute Steak (Cook Minute Each Side) Machine” 
apart from the mark as shown.” 

The trade-mark has been continuously used 
and applied to said goods in applicant’s business 
since March 1, 1934. The trade-mark is applied 
or affixed to the goods by placing thereon a print¬ 
ed label or transfer on which the trade-mark is 
shown. 

FEDERAL ENGINEERING COMPANY, 
By A. L JACKSON, 

V. DELEGARD, 

Partners. 








Registered July 30, 1935 


Trade-Mark 326,566 


UNITED STATES PATENT OFFICE 

Tenderet Corporation, Chicago, HL 


Act of February 20, 1905 


Application March 18, 1935, Serial No. 362,717 


TendereT 


STATEMENT 

To the Commissioner of Patents: on which the mark is shown or by stamping or 

Tenderet Corporation, a corporation duly or- printing the mark upon the goods, or upon the 
ganized under the laws of the State of Illinois packages containing the goods, or by means of a 
and located at Chicago, Illinois, and doing busi- label affixed to the packages, or by enclosing 
ness at 1946 W. Division Street, Chicago, Illinois, printed matter showing the mark with the goods 
has adopted and used the trade-mark shown in in the packages containing same and sold in 
the accompanying drawing, for MEAT AND commerce. 

FOOD TENDERING MACHINES, in Class 23, The undersigned hereby appoints Leo J. 
Cutlery, machinery, and tools, and parts thereof, Dumais, (registration No. 13,408), 6 North 
and presents herewith five specimens showing the Michigan Avenue. Chicago, Illinois, its attorney, 
trade-mark as actually used by applicant upon to prosecute this application for registration with 
the goods, and requests that the same be reg- full powers of substitution and revocation, and 
istered in the United States Patent Office in to make alterations and amendments therein, to 
accordance with the act of February 20, 1905. receive the certificate and to transact all business 
The trade-mark has been continuously used and In the Patent Office connected therewith, 
applied to said goods in applicant’s business since TENDERET CORPORATION, 

December 27, 1934. The trade-mark is applied By JOHN C. HINTZ, 

to the goods by placing thereon a metal plate Secretary. 





Registered Nov. 3, 1936 


Trade-Mark 340,366 


UNITED STATES PATENT OFFICE 

Frank W. West, doing business as Ideal Manu¬ 
facturing Co., Bellefonte, Pa. 


Act of March 19,1920 



STATEMENT 


To all whom it may concent: 

Be it known that I, Frank W. West, a citizen 
of the United States of America, residing at 
Bellefonte, in the county of Centre and State of 
Pennsylvania, and doing business as the Ideal 
Manufacturing Co., in said city, have adapted and 
used the trade-mark shown in the accompanying 
drawing, for a MEAT TENDERER, in Class 23, 
Cutlery, machinery, and tools, and parts thereof. 

The trade-mark has been continuously used 


by me in my business oh the goods since Sept. 
3rd, 1935. I 

The trade-mark is applied to the goods by 
molding directly on the machine or by applying 
a label to the machine or to the container in 
which the machine is shipped. 

The mark has been in bona fide use for not 
less than one year in interstate commerce by 
the applicant. 

! FRANK W. WEST. 
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Republished, under the Act of 1946, Apr. 26, 1942*. 
Reg3feee£’d&ir327,3d§flneerlng Co,, Znc # X#4(l^l^&4l*oli^5S5 


UNITED STATES PATENT OFFICE 


Foster Bros. & Chatillon Co., Fulton, N. T. 
Act of February 20, 1903 
Application April 26. 1933. Serial No. 337491 


STEAKMASTER 


STATEMENT 

To the Commissioner of Patents: with the act of February 20, 1905, as amended. 

Foster Bros. Si Chatillon Co., a corporation duly The trade-mark has been continuously used and 
organized under the laws of the State of New York, applied to said goods since December 5, 1932. 
domiciled and doing business at Fulton, county of The trade-mark is applied to the goods by 
Oswego, and State of New York, has adopted and stamping or printing the same directly thereon or 
used the trade-mark shown in the accompanying upon the packages containing the same. The 
drawing, for MEAT TENDERERS, BUTCHER trade-mark is also applied to the goods by pasting 
KNIVES AND CLEAVERS, in Class 23, Cutlery, thereon a printed label or attaching the label to 
machinery, and tools, and parts thereof, and pre- packages of the goods, 
sents therewith five specimens showing the trade¬ 
mark as actually used by the applicant upon the FOSTER BROS. & CHATH JON CO., 

goods, and requests that the same be registered By JOHN G. GREENE, 

in the United States Patent Office in accordance Vice-President. 


131 

Registered Mar. 27 ,1951 Registration No. 539,876 

PRINCIPAL REGISTER 

Trade-Marie j 

i 


UNITED STATES PATENT OFFICE 


U. S. Slicing Machine Company, Inc., 
La Porte, IncL 


Act of 1946 


Application July 23,1948, Serial No. 562,105 


•neUCATO* 


STATEMENT 


. U. S. Slicing Machine Company, Inc., a corpo¬ 
ration duly organized under the laws of the State 
of Indiana, located at La Porte, Indiana, and 
doing business at 333 Larson Street, La Porte, In¬ 
diana, has adopted and is using the trade-mark 
shown in the accompanying drawing, for MEAT 
TENDERIZING AND SLICING MACHINES 
AND PARTS THEREOF AND THEREFOR, in 
Class 23, Cutlery, machinery, and tools, and 
parts thereof, and presents herewith five (5) 
specimens showing the trade-mark as actually 
used in connection with such goods, the trade¬ 
mark being applied to the goods by means of 
a plate or tag upon which the mark is shown 
or by employing any other suitable method, and 
requests that the same be registered in the 


United States Patent Office on the Principal 
Register in accordance with the act of July 5, 
1946. 

The trade-mark was first used on April 4, 1939, 
and first used in commerce among the several 
States of the United States and in commerce be¬ 
tween foreign nations and the United States, ' 
which may lawfully be regulated by Congress, on 
April 4, 1939. 

Applicant 1s the owner of the following United 
States trade-mark: No. 370,321, “Delicator,” 
August 22, 1939. 

U. S. SLICING MACHINE 

COMPANY, INC., 

By WILLIAM H. van MASTRIGT, 

i President. 




Trade-Marie 402,394 


Registered July 20, 1943 


UNITED STATES PATENT OFFICE 

U. S. Slicing Machine Company, La Porte, Ind. 

Act of February 20,1905, as amended June 10,1938 
Application February 28,1942, Serial No. 451,328 


DELICATED 

STATEMENT 


To the Commissioner of Patents:, 

The U. S. Slicing Machine Company, a cor¬ 
poration duly organized under the laws of the 
State of Indiana, located at La Porte, La Porte 
County, Indiana, and doing business on Larson 
Street, La Porte. Indiana, has adopted, and au¬ 
thorized under its legitimate control the use of 
the collective mark shown in the accompanying 
drawing, for CUT FRESH MEATS. STEAKS. 
AND SMALL IRREGULAR CUTS OF MEATS, 
in Class 46, Foods and ingredients of foods, and 
presents herewith five specimens showing the 
collective mark as actually used upon the goods 
by persons duly authorized by applicant, and re¬ 
quests that the same be registered in the United 
States Patent Office in accordance with the act 
of February 20, 1905, as amended by the act of 


June 10, 1938. The collective mark has been 
continuously used and applied to said goods in 
the business of persons authorized by applicant 
since May, 1940. 

The collective mark is applied or affixed to the 
goods, or to the packages containing the same, 
by placing thereon a printed label or by wrapping 
the material in a wrapper on which the collective 
mark is shown. 

The collective mark is used upon the goods to 
indicate that the goods comply with certain re¬ 
quirements and specifications established by ap¬ 
plicant. 

U. S. SLICING MACHINE COMPANY. 

By MARY SHULTZ. 

Secretary. 


Registered May 3, 1949 
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Registration No. 509,532 

SUPPLEMENTAL REGISTER 
Trade-Mark 


UNITED STATES PATENT OFFICE 

! 

The Delsam Co., Vineland, N. J. 

Act of 1946 

Application May 3,1948, Serial No. 556,077 

KLEVER KLEEVER 


(Statement) 

The Delsam Co., a corporation organized under 
the laws of the State of New Jersey, located at 
Vineland, New Jersey, and doing business at No. 
609 Bellair Avenue, Vineland aforesaid, has 
adopted and is using the mark shown, for a 
KITCHEN IMPLEMENT, BEING FOR GEN¬ 
ERAL USE FOR POULTRY. MEAT, FISH AND 
VEGETABLES, AS A STEAK TENDERTZKR. AS 
A BOTTLE OPENER, FOR REMOVING TACKS 
AND NAILS. TO PRY OPEN JARS. AND TO 
LOOSEN REFRIGERATOR TRAYS. BEING 
MADE OF HIGHLY TEMPERED CARBON 
STEEL, in Class 23, Cutlery, machinery, and tools, 
and parts thereof, and presents herewith five 
specimens showing the mark as actually used in 
connection with such goods, the mark being dis¬ 
played upon the containers for the goods by 
printing same thereon, and requests that the same 
be registered in the United States Patent Office on 
the Supplemental Register in accordance with the 
act of July 5,1946. 

The mark was first used on February 21, 1948, 
and first used in commerce among the several 
States which may lawfully be regulated by Con¬ 


gress on February 21,1948, and has been in lawful 
use in such commerce upon or in connection with 
the goods for the year preceding the flung of this 
application. 

(Declaration) 

Samuel L. Gerson, being duly sworn, deposes 
and says that he is president and treasurer of The 
Delsam Co., the applicant named in the foregoing 
statement; that he believes that said corporation 
is the owner of the trade-mark, which is in use 
in commerce among the several States, and that 
no other person, firm, corporation or association 
to the best of his knowledge and belief, has the 
right to use such mark in commerce which may 
lawfully be regulated by Congress, either in the 
identical form thereof, or in such near resem¬ 
blance thereto as might be calculated to deceive; 
that the drawing and description truly represent 
the mark sought to be registered; that the speci¬ 
mens show the mark as actually used In connec¬ 
tion with the goods; and that the facts set forth 
in the statement are true. 

THE DELSAM CO., 

By SAMUEL Ll GERSON, 
President and Treasurer. 


Trade-Mark 308,364 


4 

f 

Registered Dec. 5, 1933 


UNITED STATES PATENT 


OFFICE 


Norton Pike Company, Pike, N. EL 


Act of February 20, 1905 


Application August 1,1933. Serial No. 340,291 


p norton ptke ^SCectt tenderer 


STATEMENT 


To the Commissioner of Patents: 

Norton Pike Company, a corporation duly or¬ 
ganized under the laws of the State of Massa¬ 
chusetts, and located at Pike, county of Grafton, 
and State of New Hampshire, and doing business 
at Pike, New Hampshire, has adopted and used 
the trade-mark shown in the accompanying 
drawing, for a MECHANICAL DEVICE FOR 
TENDERING MEAT, in Class 23, Cutlery, ma¬ 
chinery, and tools, and parts thereof, and pre¬ 
sents herewith five specimens showing the trade¬ 
mark as actually used by applicant upon the 
goods, and requests that the same be registered 
in the United States Patent Office in accordance 
with the act of February 20, 1905, as amended. 

The trade-mark has been continuously used 
and applied to said goods in applicant’s business 
since July 11, 1933. 

The trade-mark is applied to the goods by 
means of metallic strips on which the mark is 
printed. 


Without waiving common law rights, no claim 
is made to the words “Meat Tenderer” apart 
from the remainder of the mark. 

The undersigned hereby appoints Cushman. 
Darby & Cushman, a firm composed of Arlon V. 
Cushman, John J. Darby, and William M. Cush¬ 
man, whose register number is 7,196, and whose 
postal address is American Security Building, 
15th Street at Pennsylvania Avenue, N. W., 
Washington, D. C., its attorneys, with full power 
of substitution and revocation, to prosecute the 
accompanying application for registration, to 
make amendments and alterations therein, to 
sign the drawing, to receive the certificate of 
registration, and to conduct all business before 
the Patent Office in connection therewith. 

NORTON PIKE COMPANY, 

By CLIFFORD S. ANDERSON. 

Secretary and Clerk. 


Cl. s.3 




Registered Mar. 14, 1933 



UNITED STATES PATENT OFFICE 


WAFFUED STEAK MAC3TOTES, HTC, OF BUFFALO, NEW! YORK 

ACT OF FEBRUARY 20, 1901 

Application filed October 6, 1932. Serial So. 331,016. 


WAFFLED 


STATEMENT 

To the Commissioner of Patents: The trade-mark is applied or affixed to the 

Waffled Steak Machines, Inc., a corpora- goods or to packages containing the same by 
tion duly organized under the laws of the placing thereon a printed label or wrapper on 
State of New York, and located at Buffalo, which the trade-mark is shown. 

New York, and doing business at 303 Vars And it hereby appoints Messrs Parker. 
Building, Tupper Street and Delaware Ave- Prochnow & Farmer, composed of Charles 
nue, Buffalo, New York, has adopted and used W. Parker, Felix E. Prochnow and Max D. 
the trade-mark shown in the accompanying Farmer, of the city of Buffalo, in the county 
drawing, for SLICED FRESH MEATS— of Erie and State of New York, its attorneys, 
NAMELY, STEAKS—in Class 46, Foods with full power of substitution and revoca- 
and ingredients of foods, and presents here- tion, to prosecute this application, to make 
with five specimens showing the trade-mark alterations and amendments therein, to re- 
as actually used by applicant upon the goods, ceive the certificate of registration and to 
and requests that the same be registered in the transact all business in the Fatent Office con- 
United States Patent Office in accordance nected therewith, 
with the act of February 20,1905. 

The trade-mark has been continuously used WAFFLED STEAK MACHINES, INC, 

and applied to said goods in applicant’s busi- By JOHN J. WATSON, 

ness since September 30,1932. President. 



£ll /lifS- 

(/m) 



Only dealers using the Two Minute Steak Machines are licensed to supply 
Latticed Steaks. 


THE AMERICAN MINE DOOR COMPANY 

Manufacturers of Two Minute Steak Machines 
CANTON, OHIO 
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cularly if the nrv.r.t is cut three-quarters 
of an inch th.ck as many people like 
their steaks. If the meat is cooked on 
the membrane side first without being 
punctured it will curl up like a chicken's 
gizard and must be cut apart before 
being served. 

How should DICED steaks be cooked? 

Broil it one minute on each side if the 
steak is thin. If it is thick give it a 
little more time. When frying, have 
your skillet hot. with butter 01 lard in 
it. Place it in the skillet on either side 
and let it remain ONE MINUTE. 
Turn it over and cook the other side 
for ONE MINUTE. If the piece is 
thick and it turns out too rare, give 
it a little more time. 

You do not know good steak until you 
have eaten a DICED STEAK. With 
one of our Quality steaks, this will pro¬ 
duce the most tender, delicious and 
palatable steak you have ever eaten. 
The juices and flavor are all retained 
in the meat. 

A DICED STEAK 
Once used . . . Never refused 
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made with a 

Two Minute Steak Machine 


Whit is a DICED STEAK? 

It is a slice of beef. veal. pork, lamb or 
mutton, cut from a steak and passed 
through a Two Minute Steak Machine. 

WHat is a Two Minute Steak Machine? 

It is a machine which will ‘‘slice and 
puncture" or “dice and puncture the 
steak passed through it. It will accomo¬ 
date a piece of meat six inches square 
and in thickness up to three-quarters 
inch. The cutting blades on the 
machine number 24 and are placed one- 
quarter inch apart with a serrated edge 
of dirk like points on each blade, which 
cut the steak into slices nearly through, 
leaving a film or membrane, which is 
punctured by the points of the blades, 
making nearly 600 holes in it 

When the meat is passed once through 
the machine, you have a sliced 
and punctured steak. Some people 
prefer this to vhe diced steak. Turning 
the meat one-quarter around and pass¬ 
ing twice through the machine makes 
it a diced steak. 

When ordering your steak, ask for a 
DICED or a SLICED steak, according 
to the way you want it cut. 


ASK TO SEE THE HVO MINUTE 
STEAK MACHINE 

If your meat is not cut with a Two 
Minute Steak Machine, it is not a 
DICED STEAK. 

In what particular is a DICED steak 
better than one not diced? 

The flesh of an animal is composed of 
tissues and fibres. 11 is these fibres bind¬ 
ing the tissues together that make the 
meat tough and hard to chew. There 
are a number of reasons why these 
tissues and fibres become tough in some 
animals and explains why the meat 
from certain cuts is better than from 
others. Various means are employed, 
cutting and pounding the meat to ten¬ 
der it and make it more satisfactory 
when eaten. Pounding the meat crushes 
the tissues, opening the cells which per¬ 
mit the juices to escape and causes the 
meat to be dry and disappointing when 
cooked. 

A diced steak is deeply cut. severing 
the tissues and fibres, opening the meat 
and at the same time perforating the 
bottom membrane with a multitude of 
small cuts. This process permits the 
hot frying fats to pass through the steak 
searing the exposed cuts which immedi¬ 
ately closes the juice cells, seasoning 
and flavoring the meat, not only the 
top and bottom but throughout the 
the entire piece, making it more palat¬ 
able than can be produced otherwise. 

What is the idea of piercing the steak? 

If the meat is not pierced on the under¬ 
side. this membrane would form a 
pocket and prevent the fats from get¬ 
ting to the bottom of the cut. parti- 


j 
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Plaintiffs’ Exhibit No. 19 

Commonwealth of Massachusetts 

Suffolk, ss. j 

Superior Court 
In Equity 

Cube Steak Machine Company, Inc., a Corporation Duly 
Organized Under the Laws of the Commonwealth of 
Massachusetts and Having a Usual Place of Business 
in the City of Boston, in Said County of Suffolk, 
Plaintiff 

v. 

j 

Hyman Racoff, Doing Business Under the Trade Name of 

Washington Public Market, of Said Boston, Defendant 

BILL OF COMPLAINT. 

The plaintiff complains and says: 

1. That the plaintiff is the owner and proprietor of cer¬ 
tain patents, trade names, and copyrights which are more 
particularly described in the following paragraphs of this 
bill of complaint. 

2. That one Joseph P. Spang, who was the organizer of 
the plaintiff corporation, and who is the holder of the ma¬ 
jority of its shares of stock, is the inventor of a machine, 
and of many improvements adapted thereto, designed for 
the cutting and preparing of beefsteaks and other edible 
meats in a unique and novel manner; that the function of 
said machine is to cut meat into small vertical cubes; leav¬ 
ing intact a thin layer at the bottom of each slice of meat; 
that said Spang has been granted numerous letters patent 
by the Government of the United States and by the Gov¬ 
ernments of many foreign nations for said machine and 





142 


for said improvements; that said machine has been named 
and is called by the trade name of “Cube Steak” machine. 

3. That the beefsteak prepared by said machine is named 
and called by the trade name, “Cube Steak,” which name, 
through adaptation by said Spang, and through long usage, 
has been exclusively applied to the beefsteak cut and pre¬ 
pared for cooking by the machine and in the manner re¬ 
ferred to in the last paragraph; and said name, “Cube 
Steak,” has been registered as a trade name by said Spang 
and by the plaintiff in the Patent Office of the United 
States Government and in the Secretary of State’s Office 
of the Commonwealth of Massachusetts; and further, said 
trade name has been copyrighted under the copyright laws 
of the United States of America. 

4. That the process of preparing beefsteak for cooking 
by means of the Cube Steak machine results in the cooking 
of the beefsteak more quickly and more easily, and in mak¬ 
ing the beefsteak more tender to eat and of better flavor, 
said process having particularly improved the taste and 
quality of the less expensive cuts of meat. 

5. That said Cube Steak machine has been sold openly 
in the market since 1926 and has during the last four years 
been sold in great volume and widely throughout the United 
States; so that at the present time, almost all of the nation¬ 
wide chain store systems which handle meats, and numer¬ 
ous provision stores, hotels, restaurants, and clubs in all 
of the large cities of the United States are using Cube 
Steak machines. 

6. That the name “Cube Steak” applied to the beeksteak 
cut and prepared by said Cube Steak machines has become 
a trade name of great value, due to the tremendous popu¬ 
larity that this kind of beeksteak has gained wherever said 
machines have been put into use. 

7. That all of the patents heretofore referred to and all 
the trade names and copyrights protecting said machines 
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and the use of the name “Cube Steak,” as applied to the 
products of said machines, have been assigned to the plain¬ 
tiff ; and the plaintiff is now the sole owner and proprietor 
of said patents, trade names, and copyrights; and with re¬ 
spect to the use of the name, “Cube Steak”, as a name for 
a certain kind of beefsteak, the plaintiff is the sole owner 
and proprietor of said name and is the only person entitled 
to use or to authorize the use of said trade name as a name 
for beefsteak or other kind of meat. 

8. That the defendant conducts a large public market in 
said City of Boston, at the corner of Washington Street 
and Lenox Street, where meats and provisions are sold to 
the public. 

9. That the defendant does not own or use a Cube Steak 

machine, and the defendant has not been authorized or 
licensed by the plaintiff to use the name “Cube Steak” in 
connection with or as descriptive of any of the beefsteak 
or other meats sold by him. I 

10. That the defendant, nevertheless, in contravention 
and in infringement of the plaintiff’s property rights in 
the trade name “Cube Steak”, has been using the name 
“Cube Steak” to designate a kind of meat sold by him, 
which meat has not been prepared on a Cube Steak ma¬ 
chine, and has persisted in using said name as aforesaid 
in spite of repeated written and oral notices sent or given 
by the plaintiff to the defendant, notifying the defendant 
that the plaintiff is the owner and proprietor of the trade 
name, “Cube Steak”, and is the only person entitled to use 
or authorize the use of said name, and forbidding the de¬ 
fendant the use of said name. 

11. That the defendant not only uses said name “Cube 
Steak” to designate meat products that have not been pre¬ 
pared by the plaintiff’s Cube Steak machines, but is using 
said name to designate meats of inferior quality, cut and 
prepared in such fashion that said meats possess none of 
the good qualities of tenderness and flavor which the beef¬ 
steaks prepared by the plaintiff’s Cube Steak machines 


i 
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possess; and in consequence, the use of the name “Cube 
Steak” by the defendant in connection with meat sold by 
him, is greatly damaging to the reputation enjoyed by the 
product prepared by the plaintiff’s machines, and is greatly 
injuring the plaintiff’s business in said City of Boston and 
vicinity. 

12. That the plaintiff has no complete or adequate rem¬ 
edy at law. 

Wherefore the plaintiff prays: 

1. That, during the pendency of this suit, the defendant 
be enjoined and restrained from using the words “Cube 
Steak” as a designation of beefsteak or in connection with 
beefsteak or other meat sold or offered for sale by the de¬ 
fendant. 

2. That, during the pendency of this suit, the defendant 
be enjoined and restrained from using the words “Cube 
Steak” as a designation or description of any meat except 
meat prepared by one of the machines manufactured by the 
plaintiff. 

3. That the defendant be permanently enjoined and re¬ 
strained from using the words “Cube Steak” as a desig¬ 
nation of beefsteak or in connection with beefsteak or other 
meat sold or offered for sale by the defendant. 

4. That the defendant be permanently enjoined and re¬ 
strained from using the words “Cube Steak” as a desig¬ 
nation or description of any meat except meat prepared by 
one of the machines manufactured by the plaintiff. 

5. That the plaintiff be awarded damages for the in¬ 
fringement and infringements by the defendant of its trade 
names, trade rights, and copyrights. 

6. And for such other and further relief as to this Hon¬ 
orable Court may seem just and proper. 

By its attorney, 

Francis T. Leahy 
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January 18, 1932. 

Then personally appeared before me the above named 
Francis T. Leahy and made oath that he has read the fore¬ 
going bill of complaint and knows the contents thereof, 
and that the facts stated therein are true of his own knowl¬ 
edge, except such as are stated to be alleged on informa¬ 
tion and belief, and as to those, that he believes them to 
be true. 

Francis J. Murray 
Notary Public 

COPY, 

Attest : i 

Thomas Dougan 
Clerk. 


Commonwealth of Massachusetts 


Suffolk, ss. 


Superior Court 
In Equity 


Cube Steak Machine Co. Inc. 
v. 

Hyman Racoff 


INTERLOCUTORY DECREE ISSUING RESTRAIN¬ 
ING ORDER 

This cause having come on to be heard upon plaintiff’s 
motion for the issuance of a temporary restraining order 
under the first and second prayers of the bill of complaint, 
arguments of counsel for both parties having been heard, 
after due consideration, it is hereby 

Ordered, Adjudged and Decreed that, until the further 
order of this Court, the defendant be and he hereby is 
strictly restrained and ehjoined from using the words, 
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“Cube Steak”, in any public advertising or in any written 
or printed representation to the public, as a description 
or designation of any beefsteak or other meat offered for 
sale by the defendant, except as a description or designa¬ 
tion of beefsteak or other meat prepared upon a cube steak 
machine manufactured by the plaintiff. 

By the Court, (Qua, J.) 

D. P. Colville 
Asst. Clerk 

Jan. 24,1933. 

COPY, 

Attest : 

Thomas Dougan 
Clerk. 


Commonwealth of Massachusetts 


Suffolk, ss. 


Superior Court 
In Equity 


Cube Steak Machine Company, Inc. 


v. 

Hyman Racoff 

DEFENDANT’S ANSWER WITHOUT WAIVING 
DEMURER ON FILE 

1. The defendant neither admits nor denies that the 
plaintiff is the owner and proprietor of certain patents, 
trade names, and copyrights 'which are more particular 
described in the bill of complaint and leaves it to the plain¬ 
tiff to prove. 

2. The defendant neither admits nor denies that one 
Joseph P. Spang was the organizer of the plaintiff corpo- 
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ration, and is the holder of the majority of its shares of 
stock and is the inventor of a machine and of many im¬ 
provements adapted thereto, designed for the cutting and 
preparing of beefsteaks and other edible meats in a unique 
and novel manner; and that the function of said machine 
is to cut meat into small vertical cubes, leaving intact a 
thin layer at the bottom of each slice of meat; and that 
said Spang has been granted numerous letters patent by 
the Government of the United States and by the Govern¬ 
ments of many foreign nations for said machine and for 
said improvements; and that said machine has been named 
and is called by the trade name of “Cube Steak” machine, 
but leaves it all to the plaintiff to prove the same. 

3. The defendant neither admits nor denies that the beef¬ 
steak prepared by said machine is named and called by the 
trade name “Cube Steak” which name, through adapta¬ 
tion by said Spang, and through long usage, has been ex¬ 
clusively applied to the beefsteak cut and prepared for 
cooking by the machine and in the manner referred tio in 
the last paragraph; but leaves it to the plaintiff to prove 
the same the plaintiff neither admits nor denies that said 
name “Cube Steak” has been registered as a trade name 
by said Spang and by the plaintiff in the Patent Office of 
the United States Government and in the Secretary of 
State’s office of the Commonwealth of Massachusetts and 
further, said trade name has been copyrighted under the 
copyright laws of the United States of America but leaves 
it to the plaintiff to prove the same. 

4. The defendant neither admits nor denies that the 
process of preparing beefsteak for cooking or by means of 
the Cube Steak machine results in the cooking of the beef¬ 
steak more quickly and more easily, and in making the 
beefsteak more tender to eat and of better flavor, said proc¬ 
ess having particularly improved the taste and quality of 
the less expensive cuts of meat, but leaves it to the plain¬ 
tiff to prove the same. 
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5. The defendant neither admits nor denies that said 
Cube Steak machine has been sold openly in the market 
since 1926 and has during the last four years been sold in 
great volume and widely throughout the United States; 
so that at the present time, almost all of the nation-wide 
chain store systems which handle meats, and numerous 
provision stores, hotels, restaurants, and clubs in all of 
the large cities of the United States are using Cube Steak 
machines, but leaves it to the plaintiff to prove the same. 

6. The defendant neither admits nor denies that the 
name “Cube Steak” applied to the beefsteak cut and pre¬ 
pared by said Cube Steak machines has become a trade 
name of great value, due to the tremendous popularity 
that this kind of beefsteak has gained whenever said ma¬ 
chines have been put into use, but leaves it to the plaintiff 
to prove the same. 

7. The defendant neither admits nor denies that all of 
the patents heretofore referred to and all the trade names 
and copyrights protecting said machines and the use of the 
name “Cube Steak” as applied to the products of said 
machines, have been assigned to the plaintiff; and the 
plaintiff is now the sole owner and proprietor of said pat¬ 
ents, trade names, and copyrights; and with respect to the 
use of the name, “Cube Steak”, as a name for a certain 
kind of beefsteak, the plaintiff is the sole owner and pro¬ 
prietor of said name and is the only person entitled to use 
or to authorize the use of said trade name as a name for 
beefsteak or other kind of meat, but leaves it to the plain¬ 
tiff to prove the same. 

8. The defendant admits that the defendant conducts a 
large public market in said City of Boston, at the corner 
of Washington Street and Lenox Street, where meats and 
provisions are sold to the public. 

9. The defendant does own a machine that cuts meat into 
cubes. The defendant admits that he has not been author¬ 
ized or licensed by the plaintiff to use the name “Cube 
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Steak” in connection with or as descriptive of any of the 
beefsteak or other meats sold by him. i 

10. The defendant denies that the defendant in contra¬ 
vention and in infringement of the plaintiff’s property 
rights in the trade name “Cube Steak” has been using the 
name “Cube Steak” to designate a kind of meat sold by 
him, winch meat has not been prepared on a Cube Steak 
machine, and denies that he has persisted in using said 
name as aforesaid in spite of repeated written and bral 
notices sent or given by the plaintiff to the defendant, noti¬ 
fying the defendant that the plaintiff is the owner and pro¬ 
prietor of the trade name, “Cube Steak” and is the Only 
person entitled to use or authorize the use of said name, 
and forbidding the defendant the use of said name. 

11. The defendant denies that the defendant uses said 
name “Cube Steak” to designate meat products that have 
not been prepared by the plaintiff’s Cube Steak machines, 
and denies that he is using said name to designate meats 
of inferior quality, cut and prepared in such fashion that 
said meats possess none of the good qualities of tenderness 
and flavor which the beefsteaks prepared by the plaintiff’s 
Cube Steak machines possess; and denies that he is using 
the name “Cube Steak” in connection with meat sold by 
him and leaves it to the plaintiff to prove the same and 
denies that he is greatly damaging the reputation enjoyed 
by the product prepared by the plaintiff’s machines, and 
denies that he is greatly injuring the plaintiff’s business 
in said City of Boston and vicinity. 

12. The defendant neither admits nor denies that the 
plaintiff has no complete or adequate remedy at law. j 

By his Attorneys, 

• COPY, Miller & Miller ; 

Attest : 

Thomas Dougan 
Clerk. 
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Commonwealth of Massachusetts 


Suffolk, ss. 


Superior Court 
In Equity 

Cube Steak Machine Company, Inc. 


v. 

Hyman Racoff 
FINAL DECREE 

This cause came on to be heard, and the parties consent¬ 
ing hereto in writing, and it appearing that the plaintiff is 
the owner and proprietor of letters patent issued by the 
government of the United States and by the government 
of certain foreign nations for a machine designed and 
adapted for the cutting and preparing of beefsteak and 
other edible meats, which machine is known as and called 
a “Cube Steak Machine’’; and it further appearing that 
the plaintiff is the owner and proprietor of a trade name, 
to wit, “Cube Steak”, which name has been applied to the 
beefsteak and other edible meats cut and prepared for 
cooking by said machine, it is hereby 

Ordered, Adjudged and Decreed 

1. That the defendant be permanently enjoined and re¬ 
strained from the use of the words “Cube Steak,” as a 
designation or description of beefsteak or other edible meat 
advertised, sold, or offered for sale by the defendant, un¬ 
less said meat has been prepared by a cube steak machine 
manufactured by the plaintiff. 

2. That no damages be awarded to the plaintiff for any 
infringement or infringements by the defendant of the 
plaintiff’s trade names, patent rights, and copyrights. 
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3. That no costs be awarded to either party. 

By the Court, (Gray, J.) 

D. Ptjlsifer Colville 
Asst. Clerk - 

! 

April 10,1933 j 

The within decree may be entered. 

Francis T. Leahy 
Attorney for Plaintiff. 

Miller & Miller i 

Attorney for Defendant. 

j 

COPY, 

Attest: 

J 

Thomas Dougan j 

Clerk. 

j 

i 

FEDERAL TRADE COMMISSION 
WASHINGTON 

! 

July 16,1940. i 

j 

Cube Steak Machine Company, Inc., 

2 Northampton Street, ; 

Boston, Massachusetts. 

In re: File No. 1-14117. 

i 

Gentlemen: ; 

The Commission has given consideration to the facts de¬ 
veloped in a preliminary investigation of an application 
for complaint involving the use of alleged unfair methods 
of competition in commerce by the Cube Steak Machine 
Company, Inc., proposed respondent in the above numbered 
application. 
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It does not appear from this investigation that further 
proceeding by the Commission is warranted, inasmuch as 
the Commission does not find that the proposed respondent 
is engaged in practices coming within the purview of the 
laws administered by it. 

The files covering this application have, therefore, been 
closed without prejudice to the right of the Commission to 
reinstate the matter if conditions should warrant. 

The information contained herein is confidential and 
must not be used in any manner for advertising or pub¬ 
licity purposes. 

By direction of the Commission. 

Otis B. Johnson, 
Secretary. 


AGREEMENT 

This Agreement made and entered into as of the first 
day of September, 1940, by and between Cube Steak Ma¬ 
chine Company, Inc., a corporation organized and existing 
under the laws of the State of Massachusetts, and hav¬ 
ing a place of business at Boston, Massachusetts, Party 
of the First Part, and Federal Engineering Company of 
Minneapolis, Minnesota, a co-partnership consisting of 
Aldrich L. Jackson and Victor Delegaard, both of Min¬ 
neapolis, Minnesota, and having a place of business at 
Minneapolis, Minnesota, Party of the Second Part; 

WITNESSETH THAT: 

Whereas, the party of the first part is the owner of 
the entire right, title and interest in Letters Patent of 
the United States No. 2,203,603 granted June 4, 1940, to 
said party of the first part as assignee of the entire right, 
title and interest in and to an application for Letters 
Patent of Joseph P. Spang, Ser. No. 45,609, filed October 
18, 1935, for Machine for Slitting Meat, and is also the 
owner of the entire right, title and interest in and to an 
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application for Letters Patent of the United States of 
Joseph P. Spang, Ser. No. 91,676, filed July 21, 1936, for 
Meat-Slitting Machine; and 

Whereas, the party of the second part is the owner of 
the entire right, title and interest in and to an application 
for Letters Patent of the United States of Aldrich L. 
Jackson, Ser. No. 44,193, filed October 9, 1935, for Electric 
and Handpower Dicer; and 

Whereas, an interference was declared by the United 
States Patent Office between the aforesaid applications for 
Letters Patent owned by the party of the first part, Ser. 
Nos. 45,609 and 91,676, and the aforesaid application Ser. 
No. 44,193, owned by the party of the second part, the 
counts of which interference are as follows:— 

1. A meat-slitting machine comprising a platform, a 
set of rotary slitting knives above the platform, means to 
rotate the knives, a meat-supporting plate separable from 
the platform, said plate being of a thickness whereby when 
it passes beneath the knives the upper surface thereof 
will not be penetrated by the knives and being adapted to 
slide the full length of the platform from a position at 
one end thereof in which it is entirely on one side of the 
knives to a position at the other end of the platform where 
it is entirely on the other side of the knives and to be 
discharged from the platform at said other end, and means 
to apply a retarding force to the forward movement of 
of the meat-supporting plate while the knives are slitting 
the meat thereon whereby the speed of the forward move¬ 
ment of said plate is reduced below the surface speed of 
the knives and the latter will operate on the meat with a 
draw cut. 

2. A meat-slitting machine comprising a stationary plat¬ 
form, rotary slitting knives above the platform, a meat- 
supporting plate separable from the platform, said plate 
being of a thickness whereby when it passes beneath the 
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knives the upper surface thereof will not be penetrated 
by the knives and being adapted to move over the plat¬ 
form from a position at one end of the platform and on 
one side of the knives, completely past the knives, to a 
position at the other end of the platform on the opposite 
side of the knives and also free to be discharged from 
the platform at said other end, and power mechanism to 
rotate the knives in such a direction that the portion of 
each knife edge which is acting on the meat supported 
on the plate is traveling in the same direction as the plate, 
whereby the action of the knives on the meat provides 
part at least of the force required to give the plate its 
free sliding feeding movement over the platform, and a 
stripper associated with the knives and adapted to press 
the meat against the plate during the slitting operation 
and thus apply a retarding force to the knife-induced for¬ 
ward movement of the plate to reduce the speed of such 
forward movement sufficiently below the surface speed of 
the knives so that the latter will operate on the meat with 
a draw cut. 

3. A meat-slitting machine comprising a platform a set 
of rotary slitting knives above the platform, means to 
rotate the knives, and a meat-supporting plate separable 
from the platform and adapted to have free sliding move¬ 
ment over the platform the full length thereof from a 
position at one end of the platform in which it is entirely 
on one side of the knives to a position at the other end 
of the platform where it is entirely on the other side of 
the knives and to be discharged from the platform at said 
other end, said plate being of a thickness whereby when 
it passes beneath the knives the upper surface thereof will 
not be penetrated by the knives. 

4. A meat-sliting machine including a table, standards 
projecting up from the ends of the table, a shaft adapted 
to be rotatably supported by said standards, means for 
operating said shaft, a series of slitting knives supported 



on said shaft, means for spacing said knives apart, a 
guard member extending over said knives and supported 
by said standards, a removable spring finger stripper 
assembly, an adjustable track assembly extending under 
said knives, said track assembly including spaced parallel 
bars connected together, means adjustably supporting said 
bars, and a plate for receiving the meat to be slit and 
adapted to slide on said track assembly. 

5. An electrically operated steak slitting machine includ¬ 
ing a unitary hollow base having end upright standards, 
an electric motor adapted to be positioned within ^aid 
base, a series of thin disk-like cutting knives, a shaft Sup¬ 
ported between said standards adapted to support Said 
knives, a belt from said motor to said shaft to rotate Said 
knives, a guard hood over said knives, a removable wiping 
stripper finger assembly supported by said standards and 
having free-ended individual spring fingers projecting be¬ 
tween the lower edges of said knives, a floating track as¬ 
sembly adjustably positioned below said knives to regulate 
the depth of the cut thereof, and a feed plate adapted 
to be fed under said knives on said track assembly find 
on which the steak and article to be slit is adapted td be 
placed. 

6. An electrical steak tendering device comprising a 
hollow base, a table across the top of said base, integral 
standards forming end guard plates projecting up from 
said base, a shaft rotatably supported by said standards, 
a series of disk-like cutting knives rigidly secured to said 
shaft, a hood guard for said knives supported by said stand¬ 
ards, a floating adjustable track means supported by and 
projecting above said table, a feed plate adapted to ride 
on said track means, stripper means for the lower edges 
of said knives, removably supported by said standards, 
an electric motor for driving said shaft, and means for 
floatingly supporting said motor to maintain a taut driv¬ 
ing friction between said electric motor and said shaft. 
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and, 

WHEREAS, testimony in the aforesaid interference hav¬ 
ing been taken and a decision rendered in said interference 
by the Examiner of Interferences awarding priority of 
invention to Spang as to counts 1, 2 and 3, contained iit 
application of said Spang, Ser. No. 45,609, and awarding 
priority of invention to Jackson as to counts 4, 5 and 6, 
contained in his application, Ser. No. 44,193, and in Spang’s 
application, Ser. No. 91,676, aforesaid; and 

WHEREAS, upon appeal to the Board of Appeals of the 
United States Patent Office, the Board of Appeals affirmed 
the decision of the Examiner of Interferences and awarded 
priority of invention to Spang as to counts 1, 2 and 3, and 
to Jackson as to counts 4, 5 and 6; and 

WHEREAS, it is the desire of the parties to effect an 
amicable settlement of the aforesaid interference. 

NOW, THEREFORE, in consideration of the premises 
and the mutual grants and undertakings herein set forth, 
the parties agree as follows:— 

1. That the decision of the Board of Appeals shall stand 
as final 

2. The party of the first part agrees to and hereby does 
grant to the party of the second part a non-exclusive 
license under the aforesaid Letters Patent No. 2,203,603, or 
reissue of Letters Patent which may be granted thereon, 
throughout the United States, its territories and posses¬ 
sions, to make, use and sell, until the termination of this 
Agreement, machines embodying the combinations of 
mechanisms defined in claims 8, 9 and 10 of said Letters 
Patent which correspond to counts 1, 2 and 3 of the issue 
of the interference above stated, or claims substantially 
identical therewith, or in any claims which may be per¬ 
tinent to the issues herein contained that may be allowed 
to Spang in his application, Ser. No. 91,676, or in any 
patent eventuating therefrom. 


3. The party of the second part agrees to and hereby 

does grant to the party of the first part a non-exclusive 
license under the aforesaid application of Jackson Ser. 
No. 44,193 and any Letters Patent or reissue of Letters 
Patent which may be granted thereon, throughout the 
United States, its territories and possessions, to make, Use 
and sell, until the termination of this Agreement, machines 
embodying the combinations of mechanisms defined in 
counts 4, 5 and 6 of the issue of said interference above 
stated, or claims substantially identical therewith, or in 
any claims which may be pertinent to the issues herein 
contained that may be allowed to Jackson in his applica¬ 
tion, Ser. No. 44,193, or in any patent eventuating there¬ 
from. j 

4. The party of the first part agrees to pay to the party 
of the second part a royalty of Two Dollars and Fifty 
Cents (2.50) on each and every machine licensed hereunder 
by the party of the second part, and sold by the party of 
the first part or for it during the term of this Agreement. 

5. The party of the second part agrees to pay to the 
party of the first part a royalty of Two Dollars ($2.00) on 
each and every machine licensed hereunder by the party 
of the first part, and sold by the party of the second 
part or for it during the term of this Agreement. 

6. Each of the parties agrees at all times to keep separate 
books of account for all machines sold under the aforesaid 
license properly identified by the serial numbers, or other¬ 
wise clearly identified, and to render to the other party, 
on or before the fifteenth days of October, January, April 
and July, quarterly statements in writing, under oath, 
setting forth the number of machines sold by or for it dur¬ 
ing the preceding calendar quarter and to accompany such 
statement by payment of all royalties due for the said 
quarter, and further agrees that the aforesaid books of 
account may be inspected by the other party, or his duly 
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authorized representative, at any time during business 
hours, and if requested, to furnish said other party with 
any additional information which may be necessary to 
verify the accuracy of said statements. 

7. Each party agrees to mark the machines manufactured 
and sold by or for it plainly with its name in order to 
avoid confusion in the mind of the public relative to the 
source of manufacture. 

8. A. The party of the second part recognizes that the 
name “CUBE STEAK” identifies machines made by the 
party of the first part and steak cut by the said machines 
and that for such purposes it is the trade mark and sole 
and exclusive property of the party of the first part. This 
agreement does not grant and is not to be construed as 
granting any right to the use of the trade mark “CUBE 
STEAK” or “SUPER CUBE STEAK” to the party of the 
second part; Provided, However, that if hereafter the 
aforesaid rights of the party of the first part shall be 
declared invalid by a decision of a court of final resort 
in a proceeding instituted against or by a third party 
whose use of said trade names or marks has not been in¬ 
stigated nor encouraged directly or indirectly by the party 
of the second part or anyone associated therewith, then 
the party of the second part shall not be bound by the 
admissions of the foregoing section of this paragraph. 

B. The party of the first part recognizes that the regis¬ 
tered trade mark of the party of the second part, No. 
352,364, registered November 30, 1937, and the name 
“TENDER DICED MINUTE STEAK” as identifying ma¬ 
chines made by the party of the second part and steaks 
cut by said machines, and that for such purposes they are 
the trade marks and sole and exclusive property of the 
party of the second part. This agreement does not grant 
and is not to be construed as granting any right to the 
use of said registered trade mark or to the use of the 
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name or trade mark “TENDER DICED MINUTE STEAK” 

I 

to the party of the first part. 


9. If at any time the customers of either party hereto 
wrongfully use the trade mark or trade marks aforesaid 
of either party, the party offended shall give notice by 
registered mail, return receipt requested, to the other 
party hereto, advising said other party of said wrongful 
acts by one of its customers; whereupon said other party 
so notified will promptly advise such customer or customers 
of said complaint, and if said wrong is not corrected or 
stopped within thirty days from the date of said notice, 
then the party wronged may take such legal action against 
the offender as is necessary to protect the rights of the 
party offended, provided the offended party again notifies 
the other party hereto by sending to said party copy of any 
notice or action taken against the offender. 


10. Neither party shall have the right to bring suit for 
infringement for the manufacture, sale or use of any ma¬ 
chine sold prior to the date of this Agreement. 

11. The license agreements set forth herein shall run 
for the term of five years from the date hereof as afore¬ 
said and continously thereafter upon the same terms and 
conditions; provided, however, that either party shall have 
the right to give notice in writing by registered mail to 
the other party six months before the end of said five- 
year period, or six months before the end of any year 
thereafter, of its intention to cancel these license agree¬ 
ments, and if such notice shall be given, the licensee shall 
terminate forthwith at the end of said six months’ notice. 

12. This Agreement shall binding upon the party of the 
first part, its direct successors in business, and upon the 
Federal Engineering Company, its direct successors in 
business, and upon its co-partners Aldrich L. Jackson and 
Victor Delegaard, and their respective legal representa¬ 
tives, to the full end of the term of this Agreement. 
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In Witness Whereof, to duplicate copies hereof the 
parties hereto have executed this Agreement. 

Cube Steak Machine Company, Inc. 
By Joseph P. Spang 
President 

Boston, Mass. 

Oct. 10,1940. 

(Corporate Seal) 

Attest: 

Frank Spang. 

Secretary 

Federal Engineering Company 
By Audrich L. Jackson 
Aldrich L. Jackson 
Victor Delegard 
Minneapolis, Minn. 

Oct. 1st, 1940. 




PLAINTIFFS' EXHIBIT NO. 20 
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IMPORTANT PATENT 
NOTICE 

290500—-Canada 279950—Germany 484812. These patents were issued to 
us and cover the principle of and the working parts of the Cube Steak 
Machine. F urthermore, th e name “Cube Steak” is registered in tt g 
Patent Office hnd calTTMi ap pli ed uuly Lu meat uivmtTBfl 6n aT viTfi^-lf 
jrat' iiiiic. _ _ 

It is necessary for us to enter into an active campaign to protect our 
patent rights and the rights of our customers who have purchased our 
machine. We would appreciate t he names and addresses of manufacturers 
who are rtHUng devices which BH»m lu Infiluge un the Cub e Ste ak Machine— 

gpSTn C ub - ^ not bee, 

CUBE STEAK MACHINE CO. 

805 ALBANY IT. BOSTON, MASS. 


BOSTON. MASS. 


"FACTORIES- 


SHERBROOKE. CANADA 






DON’T BE MISLED 

The trade mark "CUBE STEAK”*®” 
is registered and copyrighted in the 
United Stotes Patent Office, Wash¬ 
ington, D. C., and can be used only 
in advertising or selling meat cut on 
a genuine Cube Steak Machine, 
manufactured solely by the Cube 
Steak Machine Company, Boston, Mass. 

Protect yourself, and be sure that when buying your Cube Steak Machine, you 
get the original and genuine "CUBE STEAK MACHINE,” which gives you legal per¬ 
mission and rights to advertise and sell this nationally advertised meat dish, under the 
registered and copyrighted trade name, “CUBE STEAK.” 

NO OTHER IS GENUINE 

Demonstrations gladly made without obligation. 

THE CUBE STEAK MACHINE COMPANY, Inc. 

Sole Momtfacturen of Cube Stcsk Machines 
Factory: N. Y. Sales Office: | 

805 Albany St., Bo*ton, Mata. 539 Broadway, New York, N. Y. 
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FIRST CLASS 
PERMIT No. 5265 
(Sk. 510 P. L. * «.) 
BOSTON, MASS. 


rosTACK mux be paid by 


TBK (TIE STEAK NACIl.TI COMPANY 


M|kto *4, Hi 




WARRANTY 

CUBE STEAK MACHINE COMPANY 

★ * * 

(•I'ARANTEE 

Product* of our minuftaurr irr wirnnud in be free from defects 
in material and workmanship under normal use for a period of one 
year from date of tale (o the consumer. Cube Steak Machine 
Company's obligation shall be limited to repairing or replacing any 
part of the product which our examination discloses to be thus 
defective. Pans are to be returned with j transportation charges pre¬ 
paid. Such warranty is in lieu of all other warranties, expressed or 
implied. 

Such warranry shall not apply to defects resulting from accidents, 
alterations, abuse, or work performed by outside contractors. 

"IT»K STEAK** TRADE MARK KI ARAATEE 

The Cube Steak Machine Company is the originator of the modern 
steak processing machine. At its beginning in 1926, this Company 
established the Trade Mark "Cube Steak" for meat cut on its 
machines. The Trade Mark "Cube Steak'* it the exclusive property 
of the Cube Steak Machine Company, and cannot be legally used 
with meat processed on any ocher steak tendering machine. The 
name "Cube Steak” has been public tied throughout the United 
States for over t wen tv years, and has become ■ household word 
throughout millions of American homcai Only purchasers of Cube 
Steak Machines can capitalize upon the merchandising value of the 
Trade Mark "Cube Steak”. 

CUKE STEAK MACHINE COMPANY • NEEDHAM HEIGHTS 94. HASS. 


OnftiWvri mm4 SW# firm ml 

Mmtktmm, mmJ T"H'* $wi. 
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ie guarantees become effective when the attached 
and mailed to the Cube Steak Machine Company. 


attached card is properly filled 


PruMMl m U. S. A. 


TMK fl'BE STEAK MACIIXE COMPANY 

Needham Hasfhn *4. Maas. 


I have (hit date parrhaifd m 


□ CUBE STEAK MACHINE 

□ TRIPLEX MEAT SAW 
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CUBE STEAK MACHINE SALES & SERVICE 

416 WESTERN RESERVE BUILDING 
WEST NINTH AND SUPERIOR 


Wmi Mala M*2 

CLEVELAND, OHIO 





Dear Sir: 

This is to advise that after July 1st the Cube Steak 
Machine Sales and Service will be located at 416 Western Re¬ 
serve Building, Cleveland, Ohio, D. W. Meske, Factory Repre¬ 
sentative, will maintain an up-to-date service department 
and a complete stock of parts for your convenience, as well 
as a sharpening service for all model machines. 

For your information, there is only one Cube Steak Ma¬ 
chine manufactured and only one service station in Cleveland. 
Cube Steaks can be made only on a Cube Steak Machine. 

fe have a money-making proposition for any meat market, 
-Hotel or Restaurant and a phone call to Main 6482 will give 
you a free demonstration in your own place of business with 
no obligation to buy. i 

Enclosed you will find a sticker that you can put up 
in your place of business for future reference. Any time 
that we can be of any service we will appreciate a call. 
Thanking you in advance, I am 


Very truly yours, 


DWM:LP 

i 
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As Advertised in the January, 1947, Issue of Meat Merchandising 
The Business Magazine of 5 5,000 Meat Retailers 



WHEN THEY 
ASK FOR 

CUBE STEAK 

/ GIVE 'EM 
THE 

REAL THING! 


, 


AND I GAIN 2 WAYS 


•“Repeat Sales ... I sure get ’em!" The name “CUBE STEAK” is 
the exclusive trademark of the Cube Steak Machine Co., and dealers 
everywhere are CASHING IN again and again on customers’ preference 
for the more flavorful taste of steaks with the patented SUPER* cut. 



•“Greater Profit ... it’s a cinch!" Meat 
that’s made into CUBE STEAKS brings a 
higher price . . . the machine pays for itself 
in no time! 

WRITE TODAY for full particulars about the 
Cube Steak Machine for your store or talk 
with your Cube Steak salesman. CASH IN 
on the big Cube Steak demand! 

*For supreme tenderness, rotary knives draw-cut W cubes 
through center portion of the steak, leaving narrow strips 
across top and bottom surfaces which keep the meat in a 
solid, compact piece ... appetizing in appearance ,.. delicious 
in the eating! 


BOSTON, MASSACHUSETTS 

Originators & Sole Manufacturers of Cube Steak 3 Tenderator Machines 
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Plaintiffs’ Exhibit No. 20 

CLIENT | 

Cube Steak Machine Company 
In re Trade-Mark Patent No. 271,479, June 3, 1930 
Subject Infringement of Cube Steak Registration No. 
271,479 by Kube-It Machine Sales Co. 2822 Spring 
G-rove Avenue, Cincinnati, Ohio. 

Date October 26, 1931 

Heabp, Smith & Tennant 
boston 

October 26,1931 

Kube-It Machine Sales Co., 

2822 Spring Grove Avenue i 

Cincinnati, Ohio. 

Gentlemen: 

i 

We have before us a circular of a machine for slitting 
meat which is described as the “Kube-It Meat Tenderer” 
and as being made by the R & S Manufacturing Co. of 
Cincinnati and as being sold by yourselves. 

In connection with the use of the word “Kube-It” as 
applied to this machine we desire to state the following. 

Our client, Cube Steak Machine Company of Boston, 
Mass, is, and has been for a number of years, putting on the 
market a machine for cubing meat which is known to the 
trade as the “Cube Steak” machine. The Cube Steak Ma¬ 
chine Company was the pioneer in this matter of cubing 
meat and it originated the term “Cube Steak” as applied 
to meat which has been cubed on its machine. 

The term “Cube Steak” as applied to the machine for 
slitting or tendering meat is not only the trade name under 
which our client, Cube Steak Machine Company, sells its 
machine but has been accepted by the trade generally as a 
trade-mark identifying machines of our client. Similarly, 
the terms “Cube Steak” or “Cube Meat” which were origin¬ 
ated by Cube Steak Machine Company as terms identifying 
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meat cut or slit on their machines have been quite generally 
accepted by the trade as terms referring to meat produced 
by the Cube Steak machine. These terms thus have 
acquired the status of a trade-mark belonging to Cube 
Steak Machine Company and by which their machines and 
the products of their machines are identified, and the marks 
are regarded as valuable assets. 

Moreover, the Cube Steak Machine Company has reg¬ 
istered the trade-mark “Cube Steak” in the United States 
Patent Office registration No. 271,479, June 3, 1930. 

In view of this situation we are of the opinion that the 
use of the term “KUBE-IT” as identifying the meat ten¬ 
derer you are selling is a violation of the trade-mark rights 
of our client and will cause confusion in the trade. Further¬ 
more, the use of the terms “Cubed Steaks”, “Cubed Meats” 
or “Cubed-Cut Meats” as referring to meat which is cut or 
slit on machines other than the meat-cubing machine of the 
Cube Steak Machine Company is also, in our opinion, a 
further violation of the trade-mark rights of Cube Steak 
Machine Company who originated the term “Cube Steak” 
which has come to be generally accepted as a term descrip¬ 
tive of the meat cubed on the machine manufactured bv 
Cube Steak Machine Company. 

On behalf of our client, Cube Steak Machine Company, 
we are requesting that you cease from using the word 
“Kube-It” in connection with your machines or any similar 
word which might be confused with the trade-mark “Cube 
Steak” which was originated and is owned by the Cube 
Steak Machine Company. 

Now that the matter has been called to your attention 
we trust it will not be necessary to resort to the courts to 
enforce our client’s rights. 

We would appreciate a reply to this letter. 

Very truly yours, 


LCS/S 
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KUBE-IT MACHINE SALES COMPANY 
CINCINNATI OHIO 

November 3, 1931 

Heard, Smith & Tennant, 

Boston, Mass. 

7 ! 

Gentlemen: J 

We are in receipt of yonr letter of October 26th, regard¬ 
ing the objections of your client, the Cube Steak Machine 
Company, about the name and the use of the registered 
trade mark “Cube Steak”, used by the R & S Mfg. Com¬ 
pany in their circulars. 

About a week previous to your letter we had been advised 
by the R & S Mfg. Company that they intended to change 
the name of their machine. The selection of this name is 
to be determined by their patent attorney in Washington. 
The use of the terms Cube Steak or Cubed Meats will also 
be discontinued, inasmuch as it it not the intention of this 
company to infringe in any way. 

As a distributor for the state of Ohio, we have been 
requested by the R & S Mfg. Company to discontinue sales 
until they have furnished us with new circulars which will 
not confuse the public with your client’s product. The 
name of our sales company will also be changed accordingly. 

Yours very truly, i 

Kube-It Machine Sales Company 
By E. Kosten 


Mr. G. Dobrowolski February 8, 1933 

S61 Genesee Street 
Buffalo, N. Y. 

Dear Sir: I 

It has been called to our attention that you have been 
selling Cube Steak, when our records do not show yoii to 
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be the owner of a Cube Steak Machine, and, therefore, not 
entitled to use the name “Cube Steak” in any way, shape 
or manner. “Cube Steak’’ is a trade mark Registered in 
the U. S. Patent Office No. 271479 and only purchasers of 
our machine are licensed to use this name. 

If you are having calls for Cube Steak from the public, 
would it not be more to your interest to give them the 
genuine article than to attempt substitution? We do not 
believe it is your desire to intentionally misrepresent or 
deceive the public, but without our machine you cannot 
sell genuine “Cube Steak”. 

We have no desire to be disagreeable about this matter 
but in justice to the meat merchants who have invested in 
our machine and therefore have the right to use the name 
“Cube Steak”, we must give our complete protection to 
them and to our trade name. Should any further reports 
come to us of your use of the name “Cube Steak”, it would 
be necessary for us to refer this matter to our attorneys 
for them to look after our interests. Please let us know 
your intention before we go further on this matter. 

Very truly yours, 

Cube Steak Machine Co. 

By 

FS:EF 

(This form of infringement letter used in 1931-1932-1933- 
1934 and 1935) 


August 13, 1935 

James Simpson 
2106 Puritan Ave. 

Detroit, Michigan 

Dear Sir: 

Frequent complaints have reached us that you have been 
indulging in unfair trade practices and have been guilty 
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of infringement of our trade mark and trade name, through 
the unauthorized use by you of the name “Cube Steak” as 
a medium for the sale of beef steaks that have not been 
prepared on a Cube Steak Machine. 

We have had similar infringements stopped by law wher¬ 
ever we have discovered them. You seem to have ignored 
all approaches to persuade you in a friendly way to dis¬ 
continue the use of our trade name. Unless you cease using 
this name at once in connection with the sale of any steaks, 
except those prepared on a genuine Cube Steak Machine, we 
will forward this complaint to our attorneys with instruc¬ 
tions to enjoin you from the further use of the name and to 
recover damages for your former infringements. 

Very truly yours, 

Cube Steak Machine Co. 

By I 

PS :EF ! 

(This form of infringement letter used in year 1935) if 
first letter is disregarded (Strong) 


CC:Mr. La Fountaine Infringement 
(Copy of Court Decree enclo*sed with this letter) 

Mar. 5, 1936 

Ferry Bros. I 

24 Main Street 
Norwich, Conn. 

Gentlemen: 

Complaints have reached us that you have been indulging 
in unfair trade practices and have been guilty of infringe¬ 
ment of our trade mark and trade name, thru the unauthor¬ 
ized use by you of the name “Cube Steak” as a medium for 
the sale of steaks that have not been prepared on a Cube 
Steak Machine. I 



We have had similar infringements stopped by law wher¬ 
ever we have discovered them. You seem to have ignored 
all approaches to persuade you in a friendly way to dis¬ 
continue the use of our trade name. Unless you cease using 
this name at once in connection with the sale of any steaks, 
except those prepared on a genuine Cube Steak Machine, we 
will forward this complaint to our attorneys with instruc¬ 
tions to enjoin you from the further use of the name and to 
recover damages for your former infringements. 

Very truly yours, 

Cube Steak Machine Co. 

By 

FS :EF 
ENC: 1 

{This form of infringement letter used in 1936) 

(Strong) 


(Infringer) 

Sept. 16, 1937 

C. E. Hunter & Son 
1031 Parsons Avenue 
Columbus, Ohio 

Gentlemen: 

Complaints have reached us that you are indulging in 
unfair trade practices, and are guilty of infringement of 
our trade mark and trade name thru the unauthorized use 
by you of the name “Cube Steak” as a medium for the sale 
of steaks that have not been prepared on a Cube Steak 
Machine. 

You seem to ignore all approaches to persuade you in a 
friendly w r ay to discontinue the use of our trade name. 
Unless you cease this infringement we will forward this 
complaint to our attorneys 'with instructions to enjoin you 
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from the further use of the name and to recover damages 
for your former infringements. 

Very truly yours, 

| 

Cube Steak Machine Co. 

FS :EF By I 

ENC: 

(This form of infringement letter used in 1937) 

(Strong) 


(Infringer) 

Nov. 16, 1938 

Reliable Public Market j 

1973 Washington Street 
Roxbury, Massachusetts 

Gentlemen: 

Complaints have reached us that you are still indulging 
in unfair trade practices and are guilty of infringement of 
our trade mark and trade name “Cube Steak” thru the 
unauthorized use by you of same as a medium for the sale 
of steaks that have not been prepared on a Cube Steak 
Machine. j 

You seem to ignore all approaches to persuade you in a 
friendly way to discontinue the use of our trade name. 
Unless you cease this infringement we will forward this 
complaint to our attorneys with instructions to enjoin you 
from the further use of the name and to recover damages 
for your former infringements. 

Very truly yours, 

Cube Steak Machine Co. 

FS :EF By 

This form used in year 1938 
(Strong) 


174 


CUBE STEAK MACHINE COMPANY 
INCORPORATED 

2 Northampton Street, Boston, Mass. 

(This form used in 1936-1937-1938-1939) 

(Mild) 

It has been brought to our attention that you have been 
selling Cube Steak, when our records do not show you to be 
the owner of a Cube Steak Machine, and, therefore, not 
entitled to use the name “Cube Steak” in any way, shape 
or manner. 

In this connection, we wish to inform you that the name 
“Cube Steak” is a trade mark, Registered in the United 
States Patent Office, and as such cannot be used in advertis¬ 
ing or selling any meat not prepared on a genuine Cube 
Steak Machine. 

We feel confident that, being aware of the above facts, 
you will discontinue the use of our trade name, and that it 
will not be necessary to again bring the matter to your 
attention. 

Very truly yours, 

Cube Steak Machine Co. Inc. 
By 

FS:EF 


CUBE STEAK MACHINE COMPANY 
INCORPORATED 

2 Northampton Street, Boston, Mass. 

It has been brought to our attention that you have been 
selling Cube Steak, when our records do not show you to be 
the owner of a Cube Steak Machine, and, therefore, not 
entitled to use the name “Cube Steak” in any way, shape 
or manner. 

In this connection, we wish to inform you that the name 
“Cube Steak” is a trade mark, Registered in the United 




States Patent Office, and as such cannot be used in advertis¬ 
ing or selling any meat not prepared on a genuine Cube 
Steak Machine. 

We feel confident that, being aware of the above facts, 
you will discontinue the use of our trade name, and that it 
will not be necessary to again bring the matter to your 
attention. 

Very truly yours, 

Cube Steak Machine Co. Inc. 


FS :EF 


By 


CUBE STEAK MACHINE COMPANY 
INCORPORATED 

805 Albany St., Boston, Mass. 

It has been brought to our attention that you have been 
selling Cube Steak, when our records do not show you to be 
the owner of a Cube Steak Machine, and, therefore, not 
entitled to use the name “Cube Steak’’ in any way, shape 
or manner. 

In this connection, we wish to inform you that “Cube 
Steak” is a trade mark, Registered in the United States 
Patent Office, and as such cannot be used in advertising or 
selling any meat not prepared on a genuine Cube Steak 
Machine. 

We feel confident that, being aware of the above facts, 
you will discontinue the use of our trade name, and that it 
will not be necessary to again bring the matter to your 
attention. 

Very truly yours, 

Cube Steak Machine Co. Inc. 
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CUBE STEAK MACHINE COMPANY 
INCORPORATED 

2 Northampton Street, Boston, Mass. 


Gentlemen: 

Complaints have reached us that you are indulging in 
unfair trade practices and are guilty of infringement of 
our trade mark and trade name, thru the unauthorized use 
by you of the name “Cube Steak” as a medium for the sale 
of steaks that have not been prepared on a Cube Steak 
Machine. 

You seem to ignore approaches to persuade you in a 
friendly way to discontinue the use of our trade name. 
Unless you cease this infringement, we will forward this 
complaint to our attorneys with instructions to enjoin you 
from the further use of the name and to recover damages 
for your former infringements. 

Very truly yours, 

Cube Steak Machine Co. 

By 


CC :Mr. Magrath Infringer 

July 27, 1937 

Mr. W. Lasante 
River Street 
Sanford, Maine 

Dear Sir: 

Complaints have reached us that you are indulging in 
unfair trade practices, and are guilty of infringement of 
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our trade mark and trade name thru the unauthorized use 
by you of the name ‘ ‘ Cube Steak’ ’ as a medium for the sale 
of steaks that have not been prepared on a Cube Steak 
Machine. 

You seem to ignore all approaches to persuade you in a 
friendly way to discontinue the use of our trade name. 
Unless you cease this infringement we will forward this 
complaint to our attorneys with instructions to enjoin you 
from the further use of the name and to recover damages 
for your former infringements. 

Very truly yours, 

v Cube Steak Machine Co. 

By 

FS:EF 


Infringer Reported by Swasey Has Federal Machine 

Nov. 28, 1939 

Ray Maranda’s Mkt. 

1396 Acushnet Avenue 
New Bedford, Mass. 

Dear Sir: 

Complaints have reached us that you are indulging in 
unfair trade practices and are guilty of infringement of 
our trade mark and trade name thru the unauthorized use 
of the name “Cube Steak” as a medium for the sale 
of steaks that have not been prepared on a Cube Steak 
Machine. 

You seem to ignore approaches to persuade you in a 
friendly way to discontinue the use of our trade name. 
Unless you cease this infringement, we will forward this 
complaint to our attorneys with instructions to enjoin you 


I 


l 
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from the further use of the name and to recover damages 
for your former infringements. 

Very truly yours, 

Cube Steak Machine Co. 

By 

FS:EF 

(This form used in year 1939) 

(Strong) 


January 19, 1950 

United Public Markets 
Dexter Street 
Pawtucket 
Rhode Island 

Gentlemen: 

It has been brought to our attention that you are using 
our Trade Mark “Cube Steak” on meat that has been 
processed on a machine other than our manufacture. 

As the enclosed notice states, the Trade Mark “Cube 
Steak” can only be legally used on meat processed on steak 
machines manufactured by this Company, therefore, we ask 
you to please discontinue the illegal use of our Trade Mark, 
otherwise we will have to take further steps. 

Very truly yours, 

Cube Steak Machine Company 

William F. Spang, 

General Manager 


WF’S :DB 
Enc. 
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COPT 

UNITED PUBLIC MARKETS, INC. 

60 DEXTER ST. 

PAWTUCKET, RHODE ISLAND j 

February 8, 1950 

Mr. William F. Spang 
Cube Steak Machine Company 

Needham Heights | 

Massachusetts 

Subject: Trade Mark 

Your letter of February 3, 'addressed to Mr. Samuel 
Shore regarding our using the cube steak in our advertising 
has been turned over to me. 

This is to assure you that we will discontinue your trade 
mark “Cube Steak from now on in our Elmwood Avenue 
Store and in our Worcester Store. We are, however, going 
to continue advertising your trade mark in our Woonsocket 
and Pawtucket stores where we use your cube steak 
machine. 

We appreciate your notifying us of this unintentional 
error on our part. 

United Public Markets, Inc. 

Benjamin Bigney 
BB.m 


COPY 

February 3,1950 

United Public Markets 
Dexter Street 
Pawtucket, Rhode Island 

i 

Attention: Mr. Samuel Shaw 

On January 19, 1950 we sent your company a notice re¬ 
garding our Trade Mark, “Cube Steak”, copy enclosed. 
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However, since that time we have noticed the use of our 
Trade Mark “Cube Steak” in one of your newspaper ad¬ 
vertisements for your Elmwood Avenue store, where we 
understand you do not have one of our machines. 

The Trade Mark “Cube Steak” was originated by this 
company many years ago, and considerable money has been 
spent by this company as well as by the users of our ma¬ 
chines in advertising the Trade Mark. Naturally, we wish 
to protect this Trade Mark for ourselves as well as for 
Cube Steak Machine users. 

We again ask that you kindly discontinue the use of our 
Trade Mark, otherwise we will be forced to take legal steps. 

Very truly yours, 

Cube Steak Machine Company 

■William F. Spang, 

General Manager 

WFS :db 
Enc. 


Sample No. 2 


FEDERAL ENGINEERING COMPANY 
331S EAST LAKE ST. 
MINNEAPOLIS MINNESOTA 


Gentlemen: 

We have been notified by the Cube Steak Machine Com¬ 
pany that you are using their “Cube Steak” in advertising 
steaks made on our machine. 

Many users of our machine are having wonderful success 
by promoting their individual name for these steaks, to 
distinguish their own quality from the markets that might 
use a very poor grade that would reflect on your steaks if 
the same name is used. 

Examples of individual names are: “Smith’s Tender- 
Diced Steaks” or “Smith’s Tender Minute Steaks”. 


The Cube Steak Machine Company owns the registered 
name “Cube Steak” to be used only on their machine. We 
own the registered name “Tender-Diced Minute Steak.” 

Yours very truly, 

Federal Engineering Company 


Nov. 4, 1941 


Dear Mr. Sutherland: ! 

The Cube Steak Machine Company have notified us and 
claim you are advertising their name “Cube Steak”. 

It is our desire that their name of this steak be respected 
and that our “Minute Steak” trade mark be advertised as 
a product from our STEAKMAKER. 

Furthermore, the name “Cube Steak” does not properly 
describe the finely tenderized STEAKMAKER-made steak. 
Also, we have been told that the above mentioned firm have 
recently come on the market with an imitation of our 
STEAKMAKER and printed literature naming the steaks 
processed on said imitation machine as “Minute Steaks”. 
However, if true, these are matters for our attorneys and 
certainly are matters for judgment by the meat marketing 
industry. 

The knowledge of thousands of meat dealers and 
STEAKMAKER owners that said STEAKMAKER has 
been on the market about 18 months before very similar 
machines are offered will certainly warrant any judgment 
that the simulated machine is an infringement or imitation. 

We will continue to advocate respect for the property of 
others and if you are advertising the name “Cube Steak”, 
we ask that you discontinue the practice. 

Yours very truly, 

The Federal Engineering Company 


copy 

Mr. D. C. Sutherland 
1506 E. Calvert St. 

South Bend, Indiana 


ALJ/jds 
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COPT 

Mr. A. L. Jackson November 10, 1941 

The Federal Engineering Co. 

3318 East Lake Street 
Minneapolis, Minn. 

Dear Sir: 

Thank you for the copy of your letter sent to Mr. D. C. 
Sutherland in South Bend, Indiana, informing him of our 
rights to the “Cube Steak” trademark. 

As for our using the words “Minute Steak” with any of 
our machines, particularly with our new Tende rator Steak 
Machine, you must have been misinformed, because this 
does not appear in our literature in any way whatsoever, 
and we have respected your trademark ‘ ‘ Tenderized Minute 
Steak” in everv instance. Of course, the words “Minute 
Steak” as we discussed with you and Mr. Fischer when we 
were out in St. Paul a year or so ago, are available for gen¬ 
eral use. 

We are surprised to note that you believe we have come 
on the market with an imitation of your Steakmaker, for 
the type of operation as performed by the STEAKMAKER 
is one of an old principle and has been used by many steak 
tendering devices for several years back. We have here 
at our factory a number of trade-in machines over the past 
several years that are of this operation where two knives 
or some such mechanism mesh together and the steak is 
dropped between them. As a matter of fact, we, ourselves, 
have patents that show this type of construction, one of 
them being applied for in 1933 and issued in 1935, and the 
other applied for in 1937 and patent received in 1939. 

We are not looking for any trouble, and will respect the 
rights of others as we always have. 

Very truly yours. 

Cube Steak Machine Co. 

By 


WFS :EF 
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COPY 

January 16, 1950 

D-M Frozen Foods j 

Saginaw, Michigan. 

Gentlemen: 

It has been called to our attention that you are using pur 
Trade Mark “Cube Steak’’ on meat that has been proc¬ 
essed on a machine other than our manufacture. 

As the enclosed notice states, the Trade Mark “Cube 
Steak” can only be legally used on meat processed on steak 
machines manufactured by this Company, therefore, we 
ask you to please discontinue the illegal use of our Trade 
Mark, otherwise we will have to take further steps. 

Very truly yours, 

Cube Steak Machine Company 

William F. Spang, j 

General Manager 

WFS :db 
Enc. 

CC: E. 0. Maatsch 


COPY 

D-M FROZEN POODS 
2118 BUBT STREET 
SAGINAW, MICH. 

January 19, 1950 

Mr. William F. Spang, General Manager 
Cube Steak Machine Company 
Needham Heights, Massachusetts 

Dear Sir: 

In reply to your letter of January 16, 1950, we wish to 
advise that we were notified of the illegal use of your Trade 
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Mark “Cube Steak” a few months ago by your representa 
tive in this territory. 

As my machine is a new one I felt in no position to make 
a deal with your representative at a loss of $125.00 for the 
use of your trade name “Cube Steaks”. 

Due to the actions of your representative I immediately 
discontinued use of trade name and now use the name 
“Tendersteak”, which name too advises customers of a 
tender steak. Due to the fact that the “Tendersteak” man¬ 
ufacturers and representatives show such a great deal of 
interest in my activities, believe we will continue processing 
under that Trade Mark. Have no intentions of infringing 
on your company, nor will we do so in the future. 

Sorry to have inconvenienced Cube Steak Machine Com¬ 
pany, and assure you we are not and will not use your trade 
mark or name. 

Very truly yours, 

D-M Frozen Foods 
Merritt Kochax 

MK :DK 


January 26, 1950 

D-M Frozen Foods 
2118 Burt Street 
Saginaw, Michigan 

Gentlemen: 

Thank you very much for your letter of January 19 in 
which you state that you have discontinued the use of our 
trade mark “Cube Steak”. 

We certainly do not expect or ask you to purchase a ma¬ 
chine of our manufacture. We have only asked that, if you 
do not have a machine manufactured by the Cube Steak 
Machine Company, that you do not use our trade mark. 
We originated the trade mark “Cube Steak” about 25 




185 


i 


years ago to apply to steaks processed on our machines. 
During all these years we have widely advertised this name 
along with advertising by the trousands of meat dealers 
who have purchased our machines. As a result the trade 
mark “Cube Steak” has become valuable, and naturally we 
wish to protect this advertising both for our own interests 
as well as meat dealers who have purchased machines 
from us. 

Very truly yours, 

Cube Steak Machine Company 


WFS :db 


William F. Spang, 
General Manager 


February 15, 1950 

Wegman’s Market 
Main Street 
Rochester, New York 

7 ! 

Gentlemen: j 

It has been brought to our attention that you are using 
our Trade Mark “Cube Steak” on meat that has been proc¬ 
essed on a machine other than our manufacture. 

As the enclosed notice states, the Trade Mark “Cube 
Steak” can only be legally used on meat processed on steak 
machines manufactured by this Company. Therefore, we 
ask you to please discontinue the illegal use of onr Trade 
Mark, otherwise we will have to take further steps. 

Very truly yours, 

Cube Steak Machine Company 


WFS :db 
Enc. 


William F. Spang, 
General Manager 
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WEGMANS FOOD MARKETS, INC. 

80 WEST MAIN STREET 
ROCHESTER 4, NEW YORK 

February 21, 1950 

Cube Steak Machine Company 
Needham Heights, Mass. 

Gentlemen: 

In reply to your letter of February 15, 1950 regarding 
our use of “Cube Steak” labels, we should like to inform 
you that an order is being placed for new labels and the 
label “Cube Steak” will be discarded. 


Sincerely yours, 

Wegmans Food Markets, Inc. 
Robert B. Wegman 

RBW :je 


CUBE STEAK MACHINE COMPANY 
NEEDHAM HEIGHTS, MASSACHUSETTS 

May 10, 1951 

Mr. Nathan Heard 
Heard, Smith, Porter & Chittick 
77 Franklin Street 
Boston 10, Massachusetts 

Dear Mr. Heard: 

Our distributor in Albany has been particularly effective 
in policing the name CUBE STEAK. 

The following three markets are continuing the use of 
the Trade Mark CUBE STEAK on steak processed on 
machines other than our manufacture after receiving our 
first notice, sent to them January 31, 1951. 

Would you be kind enough to send each one of these your • 
usual letter in such cases'? 
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Enclosed is a copy of the letter from our distributor, Mr. 
Lester B. Veley, of the Albany Food Machine Company, 791 
Broadway, Albany, New York, which gives details. 

Very truly yours, 

Cube Steak Machine Company 

William F. Spang 
William F. Spang, 

WFS:db General Manager 

Enc. 


This letter was sent to each of the following people on 
January 31, 1951, with a copy to Mr. Veley in each case: 

Madison Food Market, 783 Madison Ave., Albany, N. Y.— 
Attn. A. Ainspan 

Mr. George Martin, Schaffer Stores Co., Inc., 116 Erie 
Blvd., Schenectady, N. Y. 

Albany Public Market, 711 Central Ave., Albany, N. Y., 
Attn. Mr. Frank Nigro 

January 31, 1951 

Gentlemen: 

It has been brought to our attention that you are using 
our Trade Mark “CUBE STEAK” on meat that has been 
processed on a machine other than our manufacture. 

As the enclosed notice states, the Trade Mark “CUBE 
STEAK” can only be legally used on meat processed on 
steak machines manufactured by this company, therefore, 
we ask you to please discontinue the illegal use of our 
Trade Mark, otherwise we will have to take further steps. 

Very truly yours, i 

Cube Steak Machine Company 


WFS :db 
Enc. 


William F. Spang, 
General Manager 
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May 14,1951 

Mr. William F. Spang, General Manager 
Cube Steak Machine Co. 

Needham Heights, Mass. 

Dear Mr. Spang: 

I have your letter of May 10 with its enclosures and I 
have accordingly sent by registered mail letters to each of 
the three concerns named, and I enclose two copies of each 
so that you will have one of each for your file and one of 
each to send to Mr. Veley. 

Very truly yours, 

NH:S 

end 


May 14, 1951 

Albany Public Market 
711 Central Ave. 

Albany, N. Y. 

Attention Mr. Frank Nigro 

Gentlemen: 

Our client, Cube Steak Machine Company, informs us 
that on January 31,1951 it wrote you calling your attention 
to its trademark “CUBE STEAK” and that since that 
time you have used this trademark “CUBE STEAK” at 
your place of business at the above address in the sale of 
meat tenderized by machines which were not “CUBE 
STEAK” machines manufactured and sold by our client. 

“CUBE STEAK” is a long established trademark of our 
client, both for the machines manufactured and sold by it, 
and for meat tenderized on machines manufactured and 
sold by it. The use by you in the sale and advertising of 
steak which has not been tenderized by a “CUBE STEAK” 
machine furnished by our client is, in our opinion, a direct 
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infringement of our client’s valuable rights in this trade¬ 
mark “CUBE STEAK”. 

We are instructed by our client, therefore, to notify you 
that unless you cease at once the use of this mark “CUBE 
STEAK” upon or in connection with steak which has not 
been tenderized on a “CUBE STEAK” machine furnished 
by our client, that we shall be obliged to take legal pro¬ 
ceedings to enforce our client’s rights. j 

Very truly yours, 

Heard, Smith, Porter & Chittick 

NH:S 

registered mail 

May 14, 1951 

Madison Food Market j 

783 Madison Ave. j 

Albany, N. Y. 

Attention Mr. Ainspan 

Gentlemen: 

Our client, Cube Steak Machine Company, informs us 
that on January 31,1951 it wrote you calling your attention 
to its trademark “CUBE STEAK” and that since that 
time you have used this trademark “CUBE STEAK” at 
your place of business at the above address in the sale of 
meat tenderized by machines which were not “CUBE 
STEAK machines manufactured and sold by our client. 

“CUBE STEAlK” is a long established trademark of our 
client, both for the machines manufactured and sold by it, 
and for meat tenderized on machines manufactured and 
sold by it. The use by you in the sale and advertising of 
steak which has not been tenderized by a “CUBE STEAK” 
machine furnished by our client is, in our opinion, a direct 
infringement of our client’s valuable rights in this trade¬ 
mark “CUBE STEAK”. 



We are instructed by our client, therefore, to notify you 
that unless you cease at once the use of this mark “CUBE 
STEAK” upon or in connection with steak which has not 
been tenderized on a “CUBE STEAK” machine furnished 
by our client, that we shall be obliged to take legal pro¬ 
ceedings to enforce our client’s rights. 

Very truly yours, 

Heard, Smith, Porter & Chittick 

NH:S 

registered mail 


May 14, 1951 

Mr. George Martin 
Schaeffer Stores, Inc. 

116 Erie Blvd. 

Schenectady, N. Y. 

Dear Sir: 

Our client, Cube Steak Machine Company, informs us 
that on January 31,1951 it wrote you calling your attention 
to its trademark “CUBE STEAK” and that since that 
time you have used this trademark “CUBE STEAK” at 
your place of business at the above address in the sale of 
meat tenderized by machines which were not “CUBE 
STEAK” machines manufactured and sold by our client. 

“CUBE STEAK” is a long established trademark of our 
client, both for the machines manufactured and sold by it, 
and for meat tenderized on machines manufactured and 
sold by it. The use by you in the sale and advertising of 
steak which has not been tenderized by a “CUBE STEAK” 
machine furnished by our client is, in our opinion, a direct 
infringement of our client’s valuable rights in this trade¬ 
mark “CUBE STEAK”. 

We are instructed by our client, therefore, to notify you 
that unless you cease at once the use of this mark “CUBE 
STEAK” upon or in connection with steak which has not 
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been tenderized on a “CUBE STEAK” machine furnished 
by our client, that we shall be obliged to take legal pro¬ 
ceedings to enforce our client’s rights. ! 

Very truly yours, 

Heard, Smith, Porter & Chitttck 

NH:S 

registered mail 


MASSACHUSETTS RETAIL. GROCERS’ & PROVISION DEALERS’ 

ASSOCIATION 
80 FEDERAL STREET 

| 

BOSTON 10, MASSACHUSETTS 


Cube Steak Machine Co. 
Needham Heights, 

Mass. 


Sept 3 1947 

i 


Dear Sirs: 

The week of Aug 18 a sales representative of your Com¬ 
pany called one of our members in Springfield Mass and 
informed him he could not sell or advertise cube steaks 
unless he had one of your machines. 

Will you please inform me as soon as possible the au¬ 
thority on which such a statement is based. 

I understand be threatened to bring suit against the 
retailer. 

Yours truly 

Malcolm McCabe 
State Secretary. 

Received Sep 4 1947 

Ans. by tel Sept 4th 







COPY 


HEARD, SMITH & TENNANT 
COUNSELLORS AT LAW 
77 FRANKLIN STREET 
BOSTON, 10 

Mr. Malcolm McCabe, Secretary 
Massachusetts Retail Grocers & Provision Dealers 

Association 

80 Federal St., Boston, Mass. 

Dear Sir: 

Our client, Cube Steak Machine Co., has shown us your 
letter to it of September 3 and reported to us the conversa¬ 
tion you had with its General Manager Mr. Spang. 

We judge that you have not been informed about the 
“CUBE STEAK” trademark and the importance of this 
mark to our client. We are confident that your Association 
would be the last one to assist in the infringement of trade¬ 
mark rights and so we are writing you to set forth very 
briefly our client’s rights in this trademark “CUBE 
STEAK”. 

Our client adopted this trademark more than twenty 
years ago as identifying the machine manufactured and 
sold by it and as identifying steak or meat processed by 
these machines and owing to the wide distribution of its 
machines and its constantly increasing business this trade¬ 
mark has become widely known and respected. 

We enclose copy of a printed notice with respect to this 
trademark which our client has been distributing to the 
trade for many years. 

Our client has previously enforced its rights and has been 
successful in stopping a few infringements which have ap¬ 
peared. In an early case our client was forced to bring 
suit in the Superior Court of this State. This was in the 
case against one Hyman Racoif, who did business in Boston 
under the name Washington Public Market, and we can best 
show you the result by the enclosed copies of the Interlocu- 
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tory Decree and Final Decree which was entered by the 
Court after hearing. In addition, it is interesting to note 
that this case was tried before Judge Qua who is now, as 
you know, Chief Justice of the Supreme Court. 

Probably the leading competitor of our client in machines 
for processing steak has been the Federal Engineering Co. 
of Minneapolis, Minnesota. Various litigation took place 
between these concerns but several years ago an agreement 
was entered into between them from which we quote a para¬ 
graph which speaks for itself— 

“8. The party of the second part (The Federal Engi¬ 
neering Co.) recognizes that the name ‘CUBE STEAK’ 
identifies machines made by the party of the first part 
(Cube Steak Machine Co.) and steak cut by the said 
machines and that for such purposes it is the trade¬ 
mark and sole and exclusive property of the party of 
the first part.” 

Throughout the long history of the business of our client 
no manufacturer of machines for tenderizing meat has to 
our knowledge advertised or used the trademark “CUBE 
STEAK” to identify its machines or meat processed by its 
machines and those manufacturers of machines have im¬ 
plicitly recognized the rights of our client to its trademark 
and the trade name “CUBE STEAK”. 

Obviously for this trademark to be used in connection 
with meat not processed by “CUBE STEAK” machines 
would be fraudulent and misleading and whenever such 
conduct has been brought to the attention of our client it 
has invariably succeeded in stopping the practice and en¬ 
forced its rights. 

Trademark rights, as you know, are exceedingly valuable 
and it is to the interest of every dealer to maintain not only 
its own rights but to respect the rights of others. 

Now that you are informed as to our client’s rights in 
this matter we trust that you will, in the interest not only 
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of our client but the Association which you represent, do 
what you can to assist our client in the protection of its 
trademark “CUBE STEAK”. 

Very truly yours, 


NH:S 

ends 






PLAINTIFFS' EXHIBIT NO. 21 
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SWIFTS CUBE STEAK BEEF ROLL, 5 lbs. at 18c, $0.90 


20 cube steaks (avg. 4 oz. each) at 27c 

Waste_none 


$1.35 
00 


Total. 


Cost of Cube Steak Beef Roll, 5 lbs. at 18c. 

Gross Earnings. 

or 33% of Selling Price 


$1.35 
.90 
$ .45 


NOTE: These prices are for example only and 
should be altered to fit market conditions. 


MR. DEALER: 


(^ ui expressly for your cube-siealc 


macmne . 


SWIFT'S 


Eliminate costly waste and 
avoid delay that irritates cus¬ 
tomers; make your cube steaks 
from this new style boneless 
roll, specially prepared for 
your particular purpose. 


CUBE STEAK 
BEEF ROLL 


Gross earnings by aciual 
test are 


33 % 

on selling price. 


NOTE: This roll is suitable for use in any 
steak tenderizing machine, but steaks to be 
called Cube Steaks should be made on the 
Genuine Cube Steak Machine. 


i 
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A. M. RIDENOUR 
CLARKSBURG, W. VA. 

April 15, 1933. 

Cube Steak Machine Company, 

Boston, Mass. 

Mr. James A. Sincell, 

Gentlemen: 

January 25th, I purchased from you one of your Cube 
Steak Machines. I have more than Six Thousand Dollars 
invested in store equipment, but the Cube Steak machine 
makes me more money than anything I have ever bought. 
We have enjoyed a steady increase in our Meat Depart¬ 
ment ever since we have had the little machine. We have 
had steady repeat orders from our old customers, ever 
since we had the machine, besides adding new ones every 
week. 

My observation has been that everyone that tries “Cube 
Steaks” not only repeats on them but tells some friend, 
which makes me another steady customer. It is not a nov¬ 
elty that wears off in a short time, but the demand gets 
greater all the time. I would not part with the machine 
for several times its cost. It will not only pay for itself 
but is a real money maker. 

Yours very truly, 

A. M. Ridenour 

P. S.— 

I have been sending every week “CUBE STEAKS” to 
Fairmont, W. Va., thirty miles away. 


198 


J. H. BRIDGER GROCER CO., INC. 

WHOLESALE AND RETAIL 

Springfield, Mo., August 19th, 1932 
Cube Steak Machine Co., 

Boston, Mass. 

Gentlemen: 

Yesterday we purchased two of your “Cube Steak” ma¬ 
chines, and we are losing no time in telling you that we 
think they are good. 

We have retailed about three hundred “Cubed Steaks” 
over the counter today (our first day) and surely think they 
will repeat. 

We plan to have these steaks served at the weekly lunch¬ 
eons next of the Rotarians, Kiwanis, Lyons and Commer¬ 
cial Clubs. For this reason we would like very much to 
have the following shipped AT ONCE 

1000 Wax 6x6 Cube Steak Papers 
1000 Parch. 6x6 Cube Steak Papers 
3 sets only Cube Steak Changeable Price Tags 
(similar to the sets furnished with our machines) 

Yours truly, 

L. W. Hughes, V. Pres., 

J. H. Bridger Gro. Co. 

P. S. Will order papers in larger quantities after we give 
both kinds a real try and see which we like best. We need 
3 more of the price tag sets as we use five display counters 
and want to display “Cube Steaks” in each counter. Would 
also appreciate it if you will send us a fair supply of the 
leaflets enclosed. 

The numbers of our machines—Model C—Serials 6877- 
6863. 
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SOUTH END PUBLIC MARKET, INC. 

SEATTLE, WASHINGTON 

December 13, 1930 

Mr. C. T. Davison, 

Spokane, Wash. 

Dear Mr. Davison: 

Regarding inquiry relative to what luck I have had with 
my Cube Steak Machine, will say, It has worked perfectly 
since buying same some eight months ago. 

At present I am getting 30 cts. per lb. for round and 40 
cts. for “Cube Steaks”. My business has increased every 
month since have had machine. 

Wouldn’t be without one for any reasonable amount of 
money, if couldn’t buy another. Can recommend highly to 
any meat market. 

Very truly yours, 

South End Public Market, Inc.! 
Henry Orens I 


MIGNON MARKET 

i 

BROOKLYN, N. Y. 

Mr. F. J. McCoy, 

Cube Steak Machine Co., | 

515 Madison Ave., 

New York City 

Dear Sir: 

It has now been about ten months since we purchased the 
Cube Steak Machine from you and we are certainly glad 
that we made this investment in our business, as the ma¬ 
chine more than paid for itself a long time ago. 
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“Cube Steak” has brought some new faces into our store 
and we realize that every time we sell a Cube Steak it rep¬ 
resents a decided increase in profit on that cut of meat. 
Moreover, our regular trade has ‘taken’ to this new meat 
dish and it does not seem as though we could get along with¬ 
out the machine now. 

Do you blame us for being more than satisfied? 

Yours very truly, 

J. Paul Hoffman, Jr. 


EASTWOOD MARKET 
NEW YORK 

Mr. F. J. McCoy, 

Cube Steak Machine Co., 

515 Madison Ave., 

New York City 

Dear Mr. McCoy.: 

Some months have elapsed since I purchased one of your 
model “C” Cube Steak Machines and I feel that you are 
entitled to know of the success that “CUBE STEAK” has 
been achieving in my market. 

My sales on this item have been growing steadily as each 
week goes by, and it is indeed gratifying to note the high 
percentage of my regular customers who have been well' 
pleased with “CUBE STEAK”. Scarcely a day passes 
but what -someone whom I have never before had the pleas¬ 
ure of serving comes into the store for “CUBE STEAK” 
upon the recommendation of some of their friends. 

Add to the above, the increased profit which the sale of 
“CUBE STEAK” brings in every day and I think you will 
realize why I feel so good over this purchase. 
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Do not hesitate to use my name as reference in your con¬ 
tacting of the meat trade and let me assure you that if I 
can ever be of service to either you or your company, it 
will be a pleasure to do so. 

Yours very truly, 

Joseph Buxbaum 
Joseph Buxbaum 

JB:d 


E. R. FOWLER 
COLUMBUS, OHIO 


Mr. L. w. Mitchell, 

Cube Steak Machine Co., Inc., 

2531 Glenmawr Ave. 

Columbus, Ohio. 

Dear Mr. Mitchell: 

The Cube Steak machine which I purchased from y;ou 
about one year ago has proved to a real money maker for 
our meat department. 

Although I was extremely skeptical about it before pur¬ 
chasing, this was due to my being entirely unfamiliar with 
its use, and it took less than one week to convince me that 
I had made a very profitable investment. It has paid for 
itself many times in added profit. 

Answering your recent inquiry regarding the volume of 
Cube Steak business which we do, our average weekly sales 
run about 200 pounds. In proportion to the total volume 
of our meat business, this is exceptionally good. In addi¬ 
tion, many of our customers have indicated by their steady 
demand for Cube Steak that it is a very pleasing addition 
to their daily menu. 
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If at any time I can be of 'service to yon in the way of 
speaking a good word for the Cube Steak Machine, do not 
hesitate to call upon me. 

Very sincerely yours, 

E. R. Fowler 
E. R. Fowler 


PIXLEY & EHLERS 
CHICAGO 

Cube Steak Machine Co., 

20 East Jackson Blvd., 

Chicago, Illinois. 

Attention: Mr. Cramer 

Dear Sir: 

We have recently tried out two of your Cube Steak Ma¬ 
chines in our restaurants at 716 and 1606 West Madison 
Street, and have found them very satisfactory. 

Our customers are pleased with the Cube Steaks and we 
now have no complaints because this or that steak is tough. 
The cube steak sandwiches are also quite popular. 

Here’s wishing you success. 

Yours truly, 

Pixley & Ehlers 
A. Boyd Pixley 
A. Boyd Pixley, 
Vice-President 


ABP:S 
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THE ARGONAUT RESTAURANTS 
SEATTLE 


December 24,1930 


To Whom It May Concern: 


We are the satisfied owners of two of the Cube Steak 
Machine, one at the Argonaut Grill and one at the Argo¬ 
naut Coffee Shop. We wish to say that we are more than 
pleased with these machine. We find them most useful for 
rough cuts of meat, and sandwiches, other than their main 
uses. 

Respectfully, 

Louis Bock 

j 

Vice Pres. 


NTM/WLH 


HAFT MARKET 

i 

NEW YORK CITY 

Messrs. McCoy & LaFountaine, 

CUBE STEAK MACHINE CO., 

515 Madison Ave., 

New York City 

Dear Sirs: 

Please enter our order for five thousand of the wax 
papers which are used in displaying of the “Cube Steaks 
We will appreciate prompt shipment of this item as our 
supply is practically exhausted. 

You asked me some months ago at the time that I pur¬ 
chased my Cube Steak Machine to let you know just how 
my trade reacted to it and what effect it had on my sales. 
About all that I can say is that it has developed into a 
standard item of our business and all of our customers are 
highly pleased with “Cube Steaks”. 
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In addition to the extra profit which we are able to se¬ 
cure thru the merchandising of our top round steak thru 
this medium, I have noted with 'some pleasure that for 
once in our career, we are having no trouble in disposing of 
this cut of meat. 

Put me down as a “satisfied Cube Steak user.” 

Yours very truly, 

Ralph Haft 
Ralph Haft 


coon-chicken inn 

SEATTLE 

The Cube Steak Co., 

Boston, Mass. 

Gentlemen: 

Just a line regarding the “Cube Steak” machine pur¬ 
chased from your local representative a few months ago. 

Nothing could have proven more satisfactory as a labor 
saver and a machine that does not mangle and crush the 
steaks in any way. Our steak business has increased over 
100% since this was put in operation. 

We cannot recommend it too highly. 

Yours very truly, 

Coon-Chicken Inn 
M. L. Graham 
M. L. Graham 


GREENOUGH’s 
SPOKANE, WASHINGTON 


Mr. C. T. Davison, 

C/o Cube Steak Machine Co. 
Boston, Mass. 

Dear Mr. Davidson: 


March 21, 1930 


Some three months ago we purchased one of your Cube 
Steak Machines. We find our business has increased each 
month on Cube Steaks since installing the machine. Last 
week we gave Mr. Davison an order for one of the largest 
models in order to keep up with our increasing business on 
Cube Steaks. To sum it up we find your machine is a 
money maker and a business getter. 


Respectfully, 


Franklin Greenough 
Greenough’ s 


OTTO E. BRAUTIGAM j 

PORT CHESTER, N. Y. 

The Cube Steak Machine Co., ! 

805 Albany Street, 

Boston, Mass. 

j 

Gentlemen: 

I have been using one of your Cube Steak Machines for 
more than six months, and am very much pleased with the 
results I have obtained from this machine. 

It is one of the best investments that I have ever made 
in equipment for my market, as it brings in a profit over 
and above the regular price of round steak, that I could get 
in no other way. I 
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All of my customers are pleased with Cube Steak, and I 
have made many new faces permanent customers because 
of introducing this new meat cut to them. 

It will only he a matter of a short time until all up-to- 
date markets are equipped to -sell ‘Cube Steak’. 

Yours very truly, 

Otto E. Brautigam 


THE LONG island MARKET 
NEW HAVEN, CONN. 

The Cube Steak Machine Company, 

805 Albany Street, 

Boston, Mass. 

Gentlemen: 

I am pleased to tell you of my experiences with the Cube 

Steak machine, which I have been using several months in 

mv market. 

* 

When I first installed the machine, it was an almost 
unknown cut in this neighborhood, and I found that after 
having a number of mv regular customers trv ‘Cube Steak’ 
that people were coming to my store to buy this new dish, 
having heard of it thru customers that had tried it, which 
brought many new faces into the store. 

The machine has paid for itself many times over since I 
have had it, as I have always sold Cube Steak at a higher 
price than I could get for top round steak, and I heartily 
recommend it for markets that want to bring new custom¬ 
ers to their store and create satisfied and appreciative 
customers. 

Yours very truly, 


Alex. Halperm 
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SKILLERN ’S DRUG STORES 
DALLAS, TEXAS 

Mr. J. T. Coates, Factory Rep. 

Cube Steak Machine Co., Inc. ! 

4208 Herschel 
Dallas, Texas 

Dear Sir: 

Since purchasing a Cube Steak Machine about a month ago, 
I am highly gratified with the results shown, some days 
selling a-s many as 3000 Cube Steak Sandwiches, and bring¬ 
ing many new T customers to our stores. j 

We had been wanting to add steak sandwiches tq our 
menu for some time; we found many places serving steak 
sandwiches of a sort, but having our reputation at stake 
for serving the be-st of foods, and knowing the vagaries of 
meat as to toughness, also a large portion of our customers 
being women, w T e experimented with various cuts of meat 
and also ways of cooking, so that we might guarantee a ten¬ 
der, delicious steak to all. We found that veal could be 
made fairly tender by the old fashioned way of pounding, 
but in doing so it left it dry, also the flavor of veal cannot 
be compared with the mature flavor of beef, and there are 
quite a number of people who do not like veal. We were 
unable to find a way to prepare 'Steak according to our 
standards until we used one of your Cube Steak Machines. 

We use the best quality of beef for our steaks, broiling 
them in butter on a double-acting electric grill, this taking 
one-half minute, assuring prompt service, also this leaves 
no odors about as most methods do. Our customers enjoy 
Cube Steak Sandwiches, because they are always tender, 
juicy, delicious and bite through with the bread. 

I recommend the use of a Cube Steak Machine to those 
who wish to give the customer the most value for his mOnev. 

I 

Very truly yours, 

Skillern & Sons, Ino. 

By E. W. Hendrix ! 


EWH:CB 
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L. W. WERTZ MARKET 
DUBUQUE, IOWA 

Cube Steak Machine Co., 

805 Albany St., 

Boston, Mass. 

Gentlemen: 

Wish to take this means of telling you what we think of 
your Cube Steak Machine. 

Since purchasing your machine through an ad in “Meat 
Merchandising” we find that it has effected a pleasing in¬ 
crease in our steak business. We are now selling on an 
average about 1800 cube steaks weekly. We also feel that 
this is just an added increase in our business as this has 
not noticeably effected any change in our Round or Sir¬ 
loin volume. 

We get Five cents per pound more for Cube Steaks than 
we do for Round Steak. So we naturally feel that this is a 
very profitable business. 

Thanking you for the opportunity of owning one of these 
machines, We remain, 

Yours truly, 

L. B. Wertz Market 
L. B. Wertz 


zea’s market 

BROOKLYN, N. Y. 

Mr. F. J. McCoy, 

Cube Steak Machine Co., 

515 Madison Ave., 

New York City. 

Dear Sir: 

About nine months have elapsed since I purchased one of 
your model C cube Steak Machines and it is a pleasure to 
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inform you that it is working satisfactorily in my market. 

Our trade on this new item has been gradually increas¬ 
ing as each month goes by, and I can truthfully say that it 
would be very hard for me to do without this machine at 
this time, due to the fact that so many of my customers call 
for Cube Steak regularly. Furthermore it has attracted 
new faces into my store, as most of those people who once 
try Cube Steaks recommend them to their friends. 

I do not hesitate recommending your machine to any 
“up-and-doing” meat merchant, as I feel that it will some 
day be a standard fixture of the up-to-date meat market. 

Yours very truly, 

Paul H. Zea! 


CONNOR-EGAN GROCER COMPANY 
ST. LOUIS 

Cube Steak Machine Co., July 8, 1932 

805 Albany St., 

Boston, Mass. 

Gentlemen: i 

We are very much pleased with our Cube Steak Machine 
and wish to advise that we have informed your Mr. E. A. 
Doolittle, District Representative, that we will be glad to 
recommend it to anyone who is in position to use it and we 
think the time will come when it will be standard equipment 
in all progressive meat markets. 

We have found that this machine is an asset to our meat 
department and is a profit maker; our old customers are 
pleased with “Cube Steaks” because they are something 
new and we have made many new friends and customers. 

Our Cube Steak sales are constantly increasing, as we 
are using only the best cuts of meat. 

Yours sincerely, 

Connor-Egan Grocery Co. 

Eug. D. Connor 
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GREENOUGH’s 
SPOKANE, WASHINGTON 

Mr. C. T. Davidson, March 21, 1930 

C/o Cube Steak Machine Co. 

Boston, Mass. 

Dear Mr. Davison: 

Some three months ago we purchased one of your Cube 
Steak Machines. We find our business has increased each 
month on Cube Steaks since installing the machine. Last 
week we gave Mr. Davison an order for one of the largest 
models in order to keep up with our increasing business on 
Cube Steaks. To sum it up we find your machine is a 
money maker and a business getter. 

Respectfully, 

Franklin Greenough 
Greenotjgh ’s 


GREENOUGH’s 
SPOKANE, WASHINGTON 

Mr. C. T. Davison, March 21, 1930 

C/o Cube Steak Machine Co. 

Boston, Mass. 

Dear Mr. Davison: 

Some three months ago we purchased one of your Cube 
Steak Machines. We find our business has increased each 
month on Cube Steaks since installing the machine. Last 
week we gave Mr. Davison an order for one of the largest 
models in order to keep up with our increasing business on 
Cube Steaks. To sum it up we find your machine is a 
money maker and a business getter. 

Respectfully, 

Franklin Greenough 
Greenough ’s 
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Plaintiffs’ Exhibit No. 22 

Joseph P. Spang, Pres & Treas Frank Spang, Vice Pres 

CUBE STEAK MACHINE COMPANY 
Incorporated 

Cube Steak 2 Northampton Street 

Reg. Trade Mark Boston, Mass; 

To Cube It, Flavors It 

February 19, 1940 

Heard, Smith & Tennant i 

77 Franklin St. 

Boston, Mass. i 

Att: Mr. Heard I 

Gentlemen: 

Enclosed please find copy of letter to Commissioner of 
Patents in protest to use of words “Cube Steak” to de¬ 
scribe a machine in a patent, and also a copy of the Patent 
office’s reply. 

Very truly yours, 

Cube Steak Machine Co. 

By William F. Spang 

WFS/DS 

Enc. 

The Tender Steak with that Better Flavor 
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(Copy for Mr. Heard) 

DEPARTMENT OF COMMERCE 
United States Patent Office 
WASHINGTON 

February 14, 1940 

Cube Steak Machine Company 
2 Northampton Street, 

Boston, Mass. 

Attention Mr. Joseph P. Spang. 

Gentlemen: 

Receipt is acknowledged of your letter of February 9, 
with reference to the use of your registered trade-mark 
“Cube Steak” in the specification of patent No. 2,1S6,429, 
and the use of the trade-mark in the title of the invention. 

The Patent Office endeavors to check against the use of 
trade names in patent specifications. However, many 
words and terms have, by usage, become a part of the 
English language. Your attention is invited to the in¬ 
closed copy of the Notice of April 25, 1934. 

Very truly yours, 

J. A. Breahley 
Chief Clerk. 


(Copy for Mr. Heard) 

February 9,1940 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

Our attention has just been called to a patent No. 
2,186,429, granted January 9, 1940, on an application of 
Hans Reinwald. This patent is entitled “Cube Steak Cut¬ 
ter and Flattener”, and the term “Cube Steak” is used 
in the specification thereof. 
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The trade mark “Cube Steak” was adopted in 1925 by 
Joseph P. Spang, the predecessor of the Cube Steak Ma¬ 
chine Company, Inc., as identifying machines manufac¬ 
tured by him for cutting in slices of meat two groups of 
parallel slits which extend partially but not entirely 
through the slice w T ith the slits of one group crossing those 
of the other group, and also to identify the product of such 
machines. 

The trade mark “Cube Steak” was incorporated in the 
name of the present corporation, the Cube Steak Machine 
Company, Inc., when it was incorporated in 1930 for the 
purpose of taking over the business previously conducted 
by Mr. Spang, and this trade mark “Cube Steak” has been 
continuously used since 1930 by the Cube Steak Machine 
Company, Inc., as a trade mark both for machines made 
by the company for slitting meat and for slices of meat 
which are slit on said machines. 

The trade mark “Cube Steak” has been registered by 
Cube Steak Machine Company, Inc., in numerous states, as 
follows: (The State, United States and Canadian Regis¬ 
trations are listed) 

There are a number of applications for trade marks cov¬ 
ering the term “CUBE STEAK” which are still pending. 

We wish to protest the employment of the words “CUBE 
STEAK” in the above-mentioned patent 2,186,429, without 
quotation marks or other indication acknowledging our 
trade mark rights in the trade mark “CUBE STEAK”. 

We shall be greatly obliged if you will note this protest 
and give appropriate instructions to such divisions of the 
Patent Office as will be effective to prevent this occurrence 
again. 

Respectfully submitted, 

Cube Steak Machine Company, Inc. 
By I 


JPS/DS 
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CUBE STEAK 

Mr. Hans Reinwald February 10, 1940 

215 East 95th Street 
New York, New York 

Dear Mr. Reinw T ald: 

Our attention has been called to U. S. patent 2,186,429, 
issued to you Jan. 9, 1940, under the title “Cube Steak 
Cutter and Flattener”, and it is noticed that the term 
“cube steak” appears throughout the specification of the 
patent. 

In this connection, we desire to inform you that the term 
“CUBE STEAK” is a trade mark of our client, Cube 
Steak Machine Company, Inc., and was adopted and is 
used by our clients to identify the machines it manufactures 
for cutting in a slice of steak two groups of parallel slits 
which extend nearly but not entirely through the slice, said 
slits of one group crossing those of the other. 

This trade mark “CUBE STEAK” has been registered 
by our client not only in the U. S. Patent Office, but in many 
•states, and as applied to a machine for slitting meat, can be 
used legally only in connection with meat-slitting machines 
manufactured by Cube Steak Machine Company, Inc., and 
as applied to slices of meat which have been slit, can be 
used legally only in connection with slices of steak which 
have been slit on a genuine cube steak machine manufac¬ 
tured by the Cube Steak Machine Company, Inc. 

We are calling this matter to vour attention so that if 
and when you put a meat-slitting implement such as shown 
in your patent 2,186,429 on the market, you may avoid any 
question of trade mark infringement by adopting some 
designation for it other than “Cube Steak Cutter.” 

We would feel that the sale of your patented implement 
under the designation “Cube Steak Cutter” would consti¬ 
tute an infringement of our client’s trade mark rights. 

Yours very truly, 


LCS :PL 
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JJUBE STEAR CUTTER AND FLATT EN E R 
Hans Relnwald, New York, N. Y. 
Application December 10,1938, Serial No. 244,890 


2 Claims. 

This Invention relates to so-called cube steak 
cutters, and has for its object the provision of 
such a device in the nature of a tool adapted for 
hand use, which is at the same time efficient in 
0 operation and economical in cost of construc¬ 
tion. 

The device may also be used to flatten steaks 
or the like by utilizing the reverse side thereof 
and striking the meat therewith. 

10 The above and other objects will become ap¬ 
parent in the description below, in which charac¬ 
ters of reference refer to like-named parts in the 
accompanying drawing. 

Referring briefly to the drawing. Figure 1 is a 
14 side elevational view of the device. 

Figure 2 is a bottom plan view thereof. 

Figure 3 Is a cross-sectional view taken on the 
line 3—3 of Figure L 

Figure 4 is a cross-sectional view taken on the 
20 line 4—4 of Figure 1. 

Figure 5 is a cross-sectional view taken on the 
line 6—5 of Figure 4. 

Referring in detail to the drawing, the numeral 
10 represents the handle of the device, which is 
23 Inserted Into a head or block 11. A wall 12 pro¬ 
jects downward from one side of the block 10. 
On the opposite side of the block II, a pair of 
speced-apart swallow tall recesses 13 are cut out 
of the side wall of the block. 

30 jn assembling the device, it is set on a table 
in a position the obverse of that illustrated, with 
the top flat surface 22 of the block 10 resting on 
the table. A plurality of spacer members 15 are 
each provided with a pair of openings there- 
35 through, through which screw bolts IS are adapt¬ 
ed to pass. A plurality of knife blades 21 are 
mounted In spaced-apart relationship against the 
surface 14 by utilizing the members 15 as spac¬ 
ers, the knife blades also having pairs of open- 
40 ings 17 passing therethrough. The openings 
through the members 15 and the openings 17 
through the blades, are both elongated vertically, 
as shown at 17. 

A pair of similarly spaced apart openings are 
45 provided through the wall 12, and this wall serves, 
as will hereinafter become apparent, as one Jaw 
of a clamp. The second Jaw of the clamp is 
provided by the member 18, which is removably 
mounted on the opposite end of the surface 14 
50 and is provided with projections 19 of similar 
conformation to the recesses 18; the projections 
19 are adapted to register slidably in the latter. 
The member 18 Is also provided with a similar 
pair of aligned holes. 

55 Each of the jaws of the clamp, that is, the wall 


(CL 30—304) 

12 and the member 18, has at each end a peg 
20 of wood or other suitable material, which ex¬ 
tends downward to a slightly greater distance 
than the blades 21. 

The blades 21 are clamped in spaced apart *posl- 4 
tlon. as shown, by means of the Jaws 12 and 18, 
with the bolts 16 passing through the blades, the 
spacer members, and the Jaws of the clamp. The 
outer sides of the openings through the wall 12 
and the Jaw 18 are both countersunk so that the 
heads of the bolts and the nuts may lie flush 
with the outer surfaces of these members. 

■The normally top surface 22 of the block 10 
is flat, and the device may be used as a steak or 
meat flattener by striking the meat with this flat 14 
surface. To use the device as a cube steak cut¬ 
ter. the blades are first applied to the steak and 
thesurface of the steak cut for a depth with a 
series of parallel cuts, and then the same cuts 
are again made at right angles to the first series. *0 
The steak Is then turned over and the other sur¬ 
face is likewise cut Into cubes. The pegs 20 
serve to support the blades above the table sur¬ 
face when the device Is set down with the blades 
against the table. The blades may be removed 25 
for sharpening, cleaning or replacing in an ob¬ 
vious manner. 

Obviously, modifications in form and structure 
may be made without departing from the spirit 
and scope of the Invention. 30 

I claim: 

1. A device of the class described comprising a 
block having a handle thereon, the top and bot¬ 
tom surfaces of said block being flat, one side 
wall of said block being extended downward to 85 
provide a stationary clamp Jaw, the opposite side 
wall of said block having recesses therein, a mov¬ 
able clamp Jaw slidably mounted on said bottom 
surface and having upwardly extending projec¬ 
tions registering slidably In said recesses, a plu- 40 
rality of blades and a plurality of spacer mem¬ 
bers mounted between said clamp Jaws and 
against said bottom surface, bolts extending 
through said Jaws, said blades, and said spacer 
members and adapted to be tightened to lock 45 
said blades In spaced apart relation on said block. 

2. A device of the class described comprising a 
block having a handle thereon, the top and bot¬ 
tom surfaces of said block being flat, one side of 
said block being extended downward to provide a 50 
stationary clamp Jaw, the opposite side wall of 
said block having recesses therein, a movable 
clamp Jaw slidably mounted on said bottom sur¬ 
face and having upwardly extending projections 
registering slidably in said recess, a plurality of 55 
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blades and a plurality of spacer members mount- recesses and said upwardly extending projections 
ed between said clamp jaws and against said being of substantially swallow tall conformation 
bottom surface, bolts extending through said with the sides of the tall extending divergently 
Jaws, said blades, and said spacer members upward. 

6 adapted to be tightened to lock said blades In HANS REIN WALD. g 

spaced apart relation on said block, said wan 
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UNITED STATES PATENT OFFICE 

i 

AMERS W. ANDERSON AND EMU. O. STEBEB, 07 SPOKANE, WASHINGTON 
COMBINATION KITCHEN MACHINE 


Application filed October 16, 1831. Serial Ho. 569,303. 



Our present invention has reference to do not affect the 
what we will term a combination kitchen ma- exceed the scope 
chine, inasmuch as the same provides remov- appended dufm. 
ably associated and interchangeable means In the drawing 
for performing many functions which here- Figure 1 is a perspective view of the ma- 
to fore have been accomplished only by sepa- chine attached to a table or like support, 
rate and distinct machines or apparatus. Figure 2 is a plan view with the top or lid 
The object of the invention is the provision removed, 
of a simple but efficient and inexpensive ma- Figure 3 is a perspective view looking to- 
lc chine which may be employed for pre-prepar- ward the under face of the top or lid. 

ing and improving meats or other foodstuffs Figure 4 is a section on the 4—4 of 

^ such as by perforating the same, cutting such Fig. 1. 

I foodstuffs into cubes^ cutting the same into Figure 5 is a detail perspective view of 
\ strips, and slicing and grating materials, the interchangeable steak perforator *Tid the 
beating eggs, whipping, etc., as well as pro- roller which cooperates therewith. 

' viding means for grinding or sharpening the Figure 6 is a fragmentary perspective view 
cooking knives and like implements, in scour- looking toward the rear end of the frame, 
ing or polishing utensils, opening cans, and Figure 7 is a side elevation, partly in sec- 
for performing other useful or necessary tion of an egg-beater or mivor operated by t he 
£0 kitchen duties. machine. 

A further object of the invention is to pro- Figure 8 is a side elevation of an ordinary 
vide a machine of the character stated, espe- egg beater or mixer which may be operated 


>irit of the invention nor 
lereof as expressed in the 


therefrom as end 2 formed with parallel laterally 
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ing spaced flanges 3, that receive therebetween 
the top 4 of a table, the lower flange 3 having 
screwed therethrough wing bolts 5 for sup¬ 
porting the improvement on the table. The 
3 depending side 2 affords a space below the 
open bottom of the body for a dish 6 which 
can be easily slipped under the front side or 
rear without interferring with any of the 
working parts of the machine. The top of 
10 the body 1 has ; ts ends provided each with 
a pair of spaced substantially semi-cylin- 
dncal depressions that afford lower bear¬ 
ings for shafts 7 and 8, respectively. The 
upper bearings for the shafts are provided 
15 by similar depressions upon the lower edges 
of the ends of a removable top or cap 9 which 
is of a size corresponding to that of the body 
1, the said cap or top having its outer face 
provided with a central substantially rectan- 
20 gular opening 10. Bolts 11 arise from the 
center of the ends of the body and pass 
through openings in the ends of the cap 9 and 
these bolts are engaged by wing nuts 12. The 
shaft 8 has keyed or otherwise fixed thereon 
25 a feed roller 13 and the shaft 7 has fixed 
thereon hubs of a plurality of equidistantly 
spaced cutter discs 14. The roller and discs 
are arranged in the body of the improvement 
and there is disposed between the cutter discs 
30 14 combined guard and cleaner members in 
the nature of angle plates 15, all of which 
are pivotally mounted upon a rod or shaft 16 
that is journaled in suitable bearing openings 
at the confronting ends of the body in the 
35 top or cap therefor. 

Both the shafts 7 and 8 are preferably 
hollow and the end of the shaft 8 which pro¬ 
jects beyond the end 2 of the body is slotted 
longitudinally, as at 17 (dotted line Figure 
40 2). The slot receives therethrough a pin 18 
on the outwardly extending tubular hub 19 
for a main drive gear 20. The hollow hub 19 
has removably fixed on its outer end a crank 
handle 21, but the hub may also carry a 
45 pulley wheel for a belt that may be driven 
by an electric motor 22 whose base is clamped 
on the table 4, as disclosed by Figure 1 of 
the drawings. 

On the end of the shaft 7 which projects 
80 beyond the end 2 of the body there is re¬ 
movably fixed two spaced pinions 23 and 24, 
respectively, and the pinion 23 is . normally 
in mesh with a gear wheel 20, and the said 
gear 20 is large in comparison with the size 
88 of the pinions. The cutter discs 14 and 
roller 13 turn toward each other in the di¬ 
rection of the arrows in Figure 4 when the 
shafts 7 and 8 are rotated so that material 
fed between these elements will be properly 
80 cut by the cutter discs 14 and directed dojvn- 
wardly by the roller 13 while the spaces be¬ 
tween the discs 14 are retained in a dean con¬ 
dition by the elements 15. 

It may be found desirable to rotate the 
68 shaft 7 at a greater rate of speed than the 


roller carrying shaft 3 and, therefore, I re¬ 
movably fix on the end 2 of the body, below 
the said shafts, a stub shaft 25 on which is 
keyed a gear 26 that carries on its inner face 
a pinion 27. By shifting or imparting a 
longitudinal movement to the hub 19 the 
drive gear 20 is brought to mesh with the 
pinion 27 and the gear 26 is in mesh with 
the pinion 24 so that the turning of the shaft 
or the operation of the motor will thus im¬ 
part higher speed to the shaft 7 than to the 
shaft 8. 

The ends of the shafts 7 and 8 which pro¬ 
ject beyond the second and what may be 
termed rear end of the body or frame are 
provided with sockets that have opposite 
hand pitched threads and there may be 
screwed in the socket on the shaft 8 a thread¬ 
ed short shaft 28 fixed on a roller 29 and like¬ 
wise threaded in the socket on the end of 
the shaft 7 a short shaft 30 for staggeredly 
related but contacting spur wheels 31. This 
provides a meat tendering device for the ma¬ 
chine. A steak or like piece of meat is fed 
between the roller 29 and the spur wheels 
31 when the shafts 7 and 8 are rotated. The 
teeth of the spur wheels do not penetrate the 
meat but indents the same, as the spur wheels 
are slightly spaced away from the roller 29. 
This leaves a thin film of uncut meat. When 
the meat is first passed between the roller and 
spur wheels it may be caught by the hand of 
the operator beneath the said roller and spur 
wheels and turned reversely after being 
passed between the revoluble rollers and the 
spur wheels. The result is that the meat is 
rendered more tender than can be accom¬ 
plished by pounding, indenting or perforat¬ 
ing the same, the meat thus being cut into 
small cube*.; or dices so that the fibre of the 
[meat is severed'ih the tendering operation. 

We have referred to the shafts 28 and 30 
as stub shafts, but preferably these shafts ex¬ 
tend through the roller and the hubs of the 
spur wheels and are fixed thereto and have 
their outer ends provided with interiorly 
threaded sockets in which may be screwed 
other shafts carrying other devices for kitch¬ 
en uses. 

The rear end of the body 1, to the opposite 
sides of the projecting end of the shaft 7, 
is formed with outstanding ears 32 and the 
projecting end of the said shaft 7 may re¬ 
ceive therethrough a hollow hub 33 having 
flat lateral extensions 34 which rest on the 
ears and are removably secured thereto by 
bolts or analogous devices. The hub member 
is formed upon the reduced rounded end 35 
of a taperea housing 36 that is provided, at 
its top, with a hopper 37. In the housing 
there may be arranged a substantially cone- 
shaped shredder 38 or a substantially cone- 
shaped slicer 89. The members 38 and 39 
are hollow and the shredder 38 is peripheral¬ 
ly formed with alternate series of outward- 
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ly rounded or bulged portions which afford opening in the cutting diw 60 and through a 
cutters 40, while the perimeter of the slicer rounded opening in j£he toothed 58, the 
39 is slitted longitudinally and transversely bolt 61 being screwed in the socket end of 
and the metal bounded by the slits is bent either the shaft 7 or 8 . 

outwardly to afford blades 41. The inner end In Figure 15 I have shown 4 n w 

of each of the members 38 and 39 is closed in the nature of a sharpener for knives or 70 
and has centrally passed therethrough a bolt scissors but which may also be employed as a 
member 42. The bolt member has arranged buffer. The body of this attachment is round 
thereon or the reduced ends of the meipbers in plan and is, of course, of some suitable ma- 
10 38 and 39 are formed with sleeves 43 and the tenal best suited for it&purpose. The body 
bolt member is designed, as disclosed by Fig- 62 has passed therethrough a bolt 63 which 
ure 9 of the drawings, to be screwed in the is screwed in the socket of a shaft 7 . The 
socket end of the shaft 7. The housing 36 body may be either formed with a r*>nfcrT»UAn* 
and the hopper are held from movement but V-shaped groove adjacent to its outer e nd or 
15 either of the elements 38 and 89 will be rapid- the said outer end may be rounded to con- m 
ly rotated by the turning of the shaft 7 so tact with the similar end of a disc 64. The 
that materials to be sliced or shredded, when V-shaped groove provided between the parts 
passed through the hopper 37 will be oper- 62 and 64 afford therebetween a passage for 
a ted on by either the rapidly rotating mem- the edge of a knife or scissors, to IxTsharp- 
20 ber 38 or 39 and the shredded or sliced mate- ened while the rotating body 62 as well as its sa 
rial will be delivered through the widened end 64 also serve for sharpening knives, scis- 
and opened outer end of the housing 36 into sors or the like or for buffing or polishing such 
a receptacle provided therefor and which may instruments. 

rest on the table 4. The cap or top of the In Figure 16 I have illustrated a cylindri- 
25 body may have bolted thereto a removable cal wire brush 65 provided with a thr»»ded 90 
bracket 44 provided with a bearing 45 for stem or shaft 66 to be screwed in the socket 
the hub of a beveled pinion 46. The hub is end of the shaft 7. The brush is in the nature 
indicated by the numeral 47 and has screwed of a scratching or scraping element to remove 
thereon a nut 48 which contacts with the top substances from pans or the like which may 
30 of the bearing 45, while a tubular member be thereafter treated by a polishing head or f 
or sleeve 49 extends from the pinion 46 and buffer 67 disclosed by Figure 17 of the draw- 
has threaded therethrough a short bolt 50 ings. The buffer has an outer nose end 68 
to engage with the stem 51 of a beater or and its second end is provided with a thread- 
whipper 52. The beater or whipper is ar- ed stub shaft 69 to be screwed in the socket 
30 ranged in a suitable bowl 53 supported on the end of the shaft 7 or 8 - Of course, the brush XM 
table 4 and there is screwed in the socket of 35 is removed before! the buffer is attached 
one of the shafts the threaded short stem or to the shaft. 

shaft 54 of a beveled pinion 55 which is in • In .Figures 18 and 19 I have disclosed a 
mesh with the pinion 46. In this manner it double edged cutter which is in the nature of 
will be noted that the beater or whipper may a slicer attachment. The device includes an jos 
be rapidly revolved so that materials placed inner disc 69 haying a threaded stub shaft 
in the bowl 53 will be rapidly whipped or 70 to be screwed in the socket of the shaft 7 
beaten to a desired consistency. and having secured on its outer face but 

Figure 8 discloses an ordinary egg beater spaced therefrom, by an element 71, a double 
45 construction in which the operating toothed edge blade 72. The blade has both of its ends no 
wheel 56 which engages the intermeshing pin- pointed-and from its said ends the said blade 
ions of the beater arms is provided with a 1S gradually widened to the center thereof as 
stub shaft 57 that is threaded and is designed clearly disclosed by Figure 8 . The disc 16 
to be screwed in the socket of one of the serves as a guard for; the blade and likewise 
oc shafts 7 or 8 . Thus it will be seen that with as a stop for articles that are sliced or cut us 
the improvement an ordinary whipper or by the blade and preferably the disc is held 
beater may be employed and the same will from turning. 

be operated in a more rapid and more effec- When the gear 20 is moved to a position 
tive manner than were the same hand op- between the pinions 23 and 24 no motion will 
33 era ted- be imparted to the shafts 8 and 7 should the 22 c 

In Figures 13 and 14 a cutter or opener for said gear 20 be hitched to the motor 22 so 
cans or the like is disclosed. This device com- that the motor can continue to operate with- 
prises a disc 58 that has its outer face pro- out turning the shafts 8 or 7. The device is 
vided with radiallv arranged teeth 50 and a admirably adapted for use in hotel or other 
63 cutting disc 60. 'fhe can or the like is to be large kitchens and will likewise prove a valu- ISC 
arranged between the toothed disc and the able accessory in the kitchen of a housewife, 
cutting disc and is held positioned for opera- Numerous implements besides those disclosed 
tion upon by the cutting disc through the by the drawings may be.easily attached to 
medium of a bolt 61 that has a portion of its and readily operated by the machine and it 
c * shank squared and passed through a square is believed that the construction and ad van- 
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tages of the machine will be understood and 
appreciated by those skilled in the art so that 
further detailed description will not be re¬ 
quired. 

5 The feed roller 13 may be plain but prefer¬ 
ably is fluted longitudinally, ribbed or ser¬ 
rated in order that the foodstuff contacting 
therewith will be positively fed onto the slic¬ 
ing, cutting or perforating elements carried 
10 by the shaft 7. 

When the machine is used for tendering 
steak, the steak is passed edgewise through 
the space between the roller and the periph¬ 
eries of the series of disks and inasmuch as 
18 the roller and the disks rotate at different 
rates of speed, the disks will cut slits in the 
side of the steak. After the steak has been 
run between the roller and the disks the first 
time, it may be turned at a right angle and 
20 run between the roller and the disks the sec¬ 
ond time so that crisscross slits are provided 
in the surface of the steak and the steak is 
reduced to a film having an uncut portion 
1 which connects the cubes together. Thus the 
28 steak retains it? original size and shape and 
will be tender. 

Having described the invention, we claim: 

In a combination kitchen machine, a box¬ 
like body having a depending end provided 
30 with inwardly directed flanges to receive 
therebetween the ledge of a table or the like, 
binding elements on the lower flange, a re¬ 
movable top having its upper portion pro- 
vided with an opening fixed on the body, a 
35 pair of spaced shafts journaled longitudinal¬ 
ly between the body and top, a feed roller on 
one of the shafts, removable feed treating im¬ 
plements on the second shaft, a pair of spaced 
gears on the last named shaft, an idler toothed 
wheel meshing with the outer gear having 
a pinion on its inner face, a toothed wheel 
on the first-named shaft normally in mesh 
with the inner gear on the second named 
shaft, a handle for the last named toothed 
wheel susceptible to movement on the first 
named shaft for bringing the toothed wheel 
thereof into mesh with the pinion carried by 
the idler wheel, said shafts having their sec- 
ond ends provided with sockets and said 
body, between one of said shafts having out- 
stanaing ears, means for removably connect¬ 
ing implements to the socket end of either 
of the shafts and said ears providing sup- 
„ ports for housings or casings for such imple¬ 
ments which are removably secured to the 
ears. 

In testimony whereof we affix our signa¬ 
tures. 

6G 


AMERS W. ANDERSON. 
EMIL O. STEBER. 




DEFENDANT'S EXHIBIT NO. 1 


Registered June 10, 1947 




Trade-Mark 430,451 


3'salai swealj 





UNITED STATES PATENT OFFICE 


Application December 3,1945, Serial No. 492,597 


To all whom it may concern: 

Be it known that U. S. Slicing Machine Com¬ 
pany. a corporation duly organized under the 
laws of the State of Indiana and doing business 
on Larson Street, La Porte, Indiana, has adopted 
and used the trade-mark shown in the accom¬ 
panying drawing, for BREAD AND MEAT SLIC¬ 
ING MACHINES AN D MECHANICA L MEA T 
TENDERING MACHINES. AND PARTS THERE¬ 
OF, in Class 23, Cutlery, machinery, tools, and 
parts thereof, and presents herewith five speci¬ 
mens showing the trade-mark as actually used 
by applicant upon the goods, and requests that 
the same be registered in the United States Pat¬ 
ent Office In accordance with the act of March 
19,1920, as amended. 
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Registered Jan. 25,1949 Registration No. 505,916 

PRINCIPAL REGISTER 
Trade-Mark 

New Certificate Issued Nov. 8, 19i+9> under Sec. 7 C for 
unexpired tern, to Hobart-Federal Engineering Corporation 
Minneapolis, Minn. 


UNITED STATES PATENT OFFICE 

Aldrich L. Jackson, doing: business as Federal En¬ 
gineering Company, Minneapolis, Minn., as¬ 
signor to The Federal Engineering Co., Inc., 

Minneapolis, Minn., a corporation of Minne¬ 
sota 


Act of 1946 


Application April 14, 1948; originally filed, act of 
1905, April 15, 1946, Serial No. 500,221 


$TEAKMAKER 


(Statement) 

Aldrich L. Jackson, a citizen of the United 
States of America, residing at Minneapolis. 
Minnesota, and doing business as Federal En¬ 
gineering Company, 3318 East Lake Street, 
Minneapolis. Minnesota, has adopted and used 
the trade-mark shown in the accompanying 
drawing, for MEAT TENDERIZING MACHINES, 
in Class 23, Cutlery, machinery, and tools, and 
parts thereof, and presents herewith five speci¬ 
mens showing the trade-mark as actually used 
by applicant on the goods, and requests that the 
same be registered in the United States Patent 
Office in accordance with the act of July 5, 1946. 
The trade-mark has been continuously used and 
applied to said goods in applicant’s business 
since on or before January 3, 1941, and first 
used in commerce among the several states which 
may be lawfully regulated by Congress on or 
about January 3, 1941. The trade-mark is ap¬ 
plied or affixed to the goods or to packages con¬ 
taining the same by printing the trade-mark 
thereon or by attaching a label directly to the 
goods on which the trade-mark is shown. 


Trade-mark No. 310,585, dated February 27, 
1934, is owned by the applicant. 

(Declaration) 

Aldrich L. Jackson, being duly sworn, deposes 
and says that he is the applicant named in trade¬ 
mark application Serial -550,221, filed April 15, 
1946, for the trade-mark “Steakmaker”; that he 
believes the statement therein is true; that he 
believes himself to be the owner of the trade¬ 
mark sought to be registered; that no other per¬ 
son, firm, corporation or association, to the best 
of his knowledge and belief has the right to use 
said trade-mark in the United States, either in 
the identical form or any near resemblance there¬ 
to as might be calculated to deceive; that said 
trade-mark is used by him in commerce among 
the several States of the United States which may 
la'wfully be regulated by Congress; that the de¬ 
scription and drawings presented truly repre¬ 
sent the trade-mark sought to be registered; that 
the specimens show the trade-mark as actually 
used in connection with the goods. 

ALDRICH L. JACKSON. 


ACT OF 1 


CUBE STEAK 


PROPRIETOR 

CUBE STEAK MACHINE CO. 

















Endorsed: Mailed Apr 20 1950 

Paper No. 11 

IN THE UNITED STATES PATENT OFFICE 
BEFORE THE COMMISSIONER ON APPEAL 

Applicant: Cube Steak Machine Co. 

Trade-Mark Cube Steak 
Serial No. 535,686 
Attorney: Heard, Smith & Tennant 

77 Franklin St. 

Boston 10, Massachusetts 

EXAMINER’S STATEMENT 

This statement answers applicant’s appeal from the re¬ 
fusal of the Examiner of Trade-Marks to register its pre¬ 
sentment of “Cube Steak” for machines for tenderizing 
meat. The application is identified by serial number 
535,686, filed September 25, 1947, and is presented under 
Section 2(f) alleging use of “Cube Steak” since May 1925. 
Additional evidence of alleged distinctiveness has been 
placed in this file. 

This application has been refused on the grounds that 
it is incapable of distinguishing goods in commerce and 
accordingly is not distinctive for these goods. The addi¬ 
tional evidence is believed not to possess sufficient cogency 
enabling publication of this presentment under Section 
2(f). Registry is further refused in view of two refer¬ 
ences identified by certificate #430,451, allowed under the 
1920 Act to the TJ. S. Slicing Machine Co., the mark there 
being “Tendersteak” in a design for the same goods with 
use since 1944 and certificate #505,916 issued to the Aldrich 
L. Jackson, doing business as Federal Engineering Co., 
assignor to the Federal Engineering Co., Inc. of Minne¬ 
apolis, Minnesota, a corporation of Minnesota, new certifi¬ 
cate issued under Section 7 (c) November 8,1949 to Hobart- 
Federal Engineering Corporation of Minneapolis, Minne¬ 
sota, the maturity date being January 25, 1949, the mark 
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being “Steakmaker” on the Principal Register with use 
since 1941 for the same goods as those protected in certifi¬ 
cate #430, 451 and the goods here sought to be protected 
(allowance #505,916 bore the serial number 500,221 origi¬ 
nally filed April 15, 1946). 

In the main, the Examiner’s grounds for rejection rest 
in the notion that generic terms may not serve as indices 
of guaranty and thus are not trade-marks. The Examiner 
believes that the notation “cube steak” is generic for a 
machine designed to tenderize meat. Notwithstanding the 
affidavits of record it is believed that this opinion of the 
Examiner is clearly defensible from but a cursory review’ 
of the patents mentioned in the record. The sub-title of the 
patent issued to Motrinec recites “a machine to cube 
steaks”, patent #2,167,051. Patent #1,991,546 to F. 
Czapar for the same goods recites in line 7 of the preamble 
“that the meat tenderizer is designed to handle” a certain 
kind of steaks commonly known as cube or diced steaks 
(italics supplied) 

The Examiner can conceive of no expression more in¬ 
digenous to this art than the notation “cube steak” for 
meat tenderizing machines. Its very aptness has caused 
it to be employed commonly in patents. It is believed so 
basically descriptive that it cannot acquire distinctiveness 
and sequestration of a term which is considered “publici 
juris” would w’ork an intolerable burden upon others to 
the point where they would be forced to circumlocutions in 
order to describe their machines. It is not believed that 
such stifling of others was the intent of Section 2(f) of 
the Lanham Act. 

Such decisions in addition to those of record as ex parte 
Nancy Ann Storybook Dolls, Inc., 84 PQ 321 and ex parte 
Ring Specialty Co., S3 PQ 35 (the former under Section 
2(f) and the latter on the Supplemental Register) are con¬ 
sidered in point and it is further believed that the decision 
reported at 171 Ms.D.756, ex parte American Map Co., 
March 29, 1950 where the present assistant Commissioner 
held “colorprint” not a mark for maps even under Sec- 
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tion 2(f) even though additional evidence had been sup¬ 
plied nicely parallels the situation here. The decisions 
cited by Mr. Daniels in the “colorprint” determination are 
deemed in point in this case. The Examiner also believes 
that applicant’s allowance under the 1920 Act for these 
goods identified by certificate #271,479 has no more to rec¬ 
ommend it than did “Escalator” in the recent decision re¬ 
ported at 171 Ms.D.761, Can. #5054. The Examiner notes 
that patents were generously relied upon therein. 

The “ Steakmaker ” allowance mentioned as an anticipa¬ 
tion is believed to convey an idea akin to “cube steak” in 
that the goods of certificate #505,916 will turn out a “cube 
steak” and the allowance identified by certificate #430,451 
has the connotation of “cube steak” inasmuch as a “Cube 
steak” is usually considered to be a “tendersteak”. The 
last named allowance may be highly descriptive but there 
is a design associated therewith while the presentment in 
certificate #505,916 was registered on the theory that bi- 
zareness was present inasmuch as the machine does; not 
make the steak but tenderizes that which is before it. Ap¬ 
plicant’s machine under the presentment “cube steak” im¬ 
mediately informs that the machine will turn out a “cube 
steak” just as the presentment in ex parte Oliver Chilled 
Plow works informed that the plow would turn up peanuts, 
some of which might be a “goober” (decision reported at 4 
TmRep. 127 where “goober” was held not to be a mark for 
plows). 

The Examiner does not believe that the excellence of 
the machine involved in this application and the advertise¬ 
ment of “cube steak” when attached thereto raises such a 
generic expression to the status of a mark under Section 
2(f) of the Lanham Act and thus it is believed that this 
appeal should be denied. 

Respectfully, 

G. Summers, 

Trade-Marks—Division 3. 


W.J.P. 

April 12, 1950. 
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Endorsed: Docket Division Jul 31 1950 Copy Mailed 

Hearing: NLS 

July 13, 1950 

IN THE UNITED STATES PATENT OFFICE 

Ex parte Cube Steak Machine Co. 

Appeal 

Application for registration of a trade-mark on the Prin¬ 
cipal Register under the Trade-Mark Act of 1946, for 
machines for tenderizing meat, application filed Sep¬ 
tember 25, 1947, Ser. No. 535,686. 

Heard, Smith & Tennant for applicant. 


This is an appeal from the final refusal of an application 
for registration of a trade-mark for machines for tenderiz¬ 
ing meat, on the Principal Register under the Trade-Mark 
Act of 1946. The mark sought to be registered consists of 
the term “CUBE STEAK.” In support of its claim that 
the mark ha-s become distinctive in accordance with section 
2(f), the applicant has produced affidavits showing that 
applicant has used the mark as applied to such machines 
since 1925, the product having been sold under the mark 
in large quantities on a national scale. It is ordinarily sold 
to such establishments as meat markets, chain stores, and 
chain restaurants as well as to certain types of naval and 
military establishments and institutions. While no such 
advertisements are produced, nor is the precise volume of 
advertising shown, it is clear that it has been advertised 
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extensively in a large number of publications which are 
listed and which are of the character which would be cir¬ 
culated among chain stores, restaurants, hotels, meat mar¬ 
kets, etc. Applicant has furnished purchasers of its ma¬ 
chines with papers which bear the trade-mark, and the 
affidavits of certain purchasers show that, at least to some 
extent, such papers are packed with the steaks sold by ap¬ 
plicant’s customers and which have been tenderized on ap¬ 
plicant’s machines. As was stated in the affidavit of Mr. 
White, purchasing agent for a large chain store: 

“Our company also had made use of display papers fur¬ 
nished by the Cube Steak Machine Co., a sample of which 
is attached thereto, and our company has at its own expense 
procured and used large quantities of similar papers. 
Usually each Cube Steak processed by the Cube Steak Ma¬ 
chine Company’s CUBE STEAK machine is laid upon one 
of these papers and displayed thus in our markets and the 
display papers are commonly packed with the steaks deliv¬ 
ered to purchasers.” 

Registration has been refused on the ground that the 
trade-mark is 

(1) generic and incapable of distinguishing the goods 
in commerce and accordingly is not distinctive of the goods; 

(2) that the evidence submitted is not sufficient to indi¬ 
cate that the mark has become distinctive of applicant’s 
goods as required by section 2(f); and 

(3) in view of certain prior registrations. 

In view of the conclusion reached on the first two num¬ 
bered points, the third need be considered only to the ex¬ 
tent of stating that I do not agree with the examiner that 
these registrations would preclude registration of appli¬ 
cant’s mark if it were otherwise registrable. 

The examiner’s holding that the term is generic is based 
on the statement that the term “CUBE STEAK” imme¬ 
diately informs the purchaser that the machines are used 
for turning out cube steaks and accordingly is descriptive 
of the machines as well as of the steak. Applicant appar- 





ently does not question the fact that if descriptive of the 
product it would indicate the use of the machine and be de¬ 
scriptive thereof. In re W. A. Sheaffer Pen Co., 34 
C.C.P.A. 771, 158 Fed. (2d) 390; Amiesite Asphalt Com¬ 
pany of America v. Interstate Amiesite Company, Circuit 
Court of Appeals, Third Circuit, 72 Fed. (2d) 946, 23 
U.S.P.Q. 31; Basic Food Materials, Inc. v. Keyes Fibre 
Company, 34 C.C.P.A. 1117, 162 Fed. (2d) 422; In re St. 
Paul Hydraulic Hoist Company, 177 Fed. (2d) 214, 83 
U.S.P.Q. 315; Ex parte Oliver Chilled Plow Works, 112 
Ms.D. 47, 4 T.M. Rep. 128. It contends, however, that the 
term having been unheard of and unknown until the appli¬ 
cant introduced it, it cannot properly be said that it de¬ 
scribes a type of steak or the machines which produce such 
steak. 

As indicating that the term “cube steak” describes a 
type of steak commonly produced and sold, the examiner 
has referred to use of the term in patents, in some of which 
applicant apparently had some interest which refer to 
“cube” or “diced” steaks or to “a machine to cube steaks” 
and similar expressions. Applicant contends, however, 
that there is no showing that the term “CUBE STEAK” 
was ever used in connection with either steak or machines 
for tenderizing steaks prior to its adoption and use of the 
term as applied to its machines, and that it cannot there¬ 
fore be generic. In spite of the careful analysis of trade 
practices and the details as to the history and business 
methods of applicant corporation there is little documen¬ 
tary evidence as to the meaning of “CUBE STEAK” as 
applied to a piece of meat sold to the general public. The 
bulk of the information presented refers only to the ma¬ 
chines. While the record presents little documentary evi¬ 
dence on this question it is apparent that certain types of 
meat are processed on applicant’s machines, and perhaps 
on others, and sold to the public as a “cube steak.” This 
is clear from the White and other affidavits submitted and 
from the so-called “display paper” which refers not only 
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to “CUBE STEAK” but to other “cube” meats, and from 
the patents referred to, if, in fact, it is not a matter of 
common knowledge. Such a “display paper” is included 
in the specimens submitted and is headed by the words 
“CUBE STEAK” in large letters. Below this appears the 
words “with its delicious flavor has been tendered and is 
juicy if not cooked more than one minute on each side.” 
Certain other instructions as to cooking follow this. Below 
this appears recipes for other products including “cube 
breaded veal cutlet,” “cube lamb or mutton steaks with 
pineapple” and “cube ham steak.” If there were doubt 
as to the generic meaning of the term as applied to beef, 
ham, veal, or other meats, such doubt would be di-sspelled 
by this paper, apparently issued by the applicant and ap¬ 
parently accompanying meat treated on its machines at 
least to some extent. j 

It is true in the “display paper” the word “Trade ' 
Mark” appears below the word “CUBE STEAK”. It is 
also true that applicant has accompanied its machines by 
notice as to its trade-mark rights including the following 


statement: 


“The name ‘CUBE STEAK’ identifies cube steak 


chines made by this company and steak cut by the said ma¬ 
chines and for that purpose is the Trade-Mark and sole and 
exclusive property of this company and can be lawfully 
used only when so applied. * * •” 


This court, in my opinion, only be regarded by a pur¬ 
chaser as indicating a type of meat. However it might be 
regarded it would be associated only with the particular 
market or store from which the meat came. It would in no 
way identify the applicant or distinguish its goods from 
those of others. In fact, so far as appears from this rec¬ 
ord, applicant has never sold meat. These meat products 
might be purchased from any number of stores in the -same 
town and being referred to by the same words both orally 
and in any “display papers” which might be used would 


i 
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refer to the type of meat rather than to the source of origin 
thereof, which in no way could be connected with the appli¬ 
cant. There is nothing to indicate that the purchasers of 
the meat would be concerned with or have any interest in 
the source of any machines on which the particular meat 
was processed even if they were aware it had been so 
treated. How therefore the applicant makes the grandiose 
claims in the notice quoted above, as to its broad rights as 
applied to meat which it has never sold or been associated 
with or that as applied to such meat it could indicate any¬ 
thing other than a type of meat is not apparent. If ap¬ 
plied to such product it would, in my opinion, be regarded 
in the -same manner as the designation of any other cut of 
meat and identify a type of steak just as would the words 
round or sirloin. Applicant contends that this is an im¬ 
proper assumption, and that round steak or sirloin steak 
have been recognized as identifying a particular type of 
meat. That is, of course, correct, but there is no showing 
to indicate that any one purchasing a cube steak would 
regard it in any different manner or as indicating source 
or origin. 

The applicant contends that the reference to patents and 
the reference to the meaning of “cube steak” to the public, 
to which I have referred, are improper because the term 
had never been used until applied by applicant and that 
such use has been a trade-mark use so that any other usage 
was improper and could not effect the applicant’s rights. 
Whatever the applicant may have intended the words to 
mean as applied to meat, if in fact it was the first to use 
the term, it apparently succeeded in establishing “CUBE 
STEAK” (or other cube meats) as a type of meat. Ac¬ 
cordingly, whatever its meaning may have been initially 
it became identified as the name of the product and whether 
or not applicant might have had any rights originally, it is 
now generic as applied to meat. Dupont Cellophane Co., 
Inc. v. Waxed Products Co., Inc., 85 Fed. (2d) 75, 30 
U.S.P.Q. 332, Circuit Court of Appeals, 2nd Circuit; Kel- 
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logg Company v. National Biscuit Company, 305 U.S. Ill, 
39 U.S.P.Q. 296; Bayer Co., Inc. v. United Drug Co.j 272 
Fed. 505. In Dixie Rose Nursery v. Coe, Court of Appeals, 
District of Columbia, 131 Fed. (2d) 446, 55 U.S.P.Q. 315, 
the court said: 

“If a man should invent a combination automobile and 
airplane, and call it an ambi, the name would at first be 
arbitrary and not descriptive. But if the name were ap¬ 
plied, for a considerable period, to all such combinations 
and to nothing else, the name would come to identify or 
describe the thing, as the word ‘cellophane’ [Dupont Cello¬ 
phane Co., Inc. v. Waxed Products Co., Inc., 85 F. 2d 75] 
has come to describe a thing. ‘ The meaning which should 
be given to the words constituting the mark is the impres¬ 
sion and signification which they would convey to the pub¬ 
lic.’ [In re Irving Drew Co., 54 App. D. C. 310, 311]. The 
Patent Office and the District Court might properly con¬ 
clude that the words ‘ Texas Centennial, ’ though originally 
arbitrary, have come to describe to the public a rose of a 
particular sort, not a rose from a particular nursery. * * •” 

The White affidavit above referred to and the other affi¬ 
davits describe the product as follows: 

“The product of the ‘CUBE STEAK’ machines which 
our company has sold under the trade-mark ‘ CUBE 
STEAK’ is not properly described by the word cube. It 
is a solid slice of meat always maintaining its integrity as 
a slice and is cut only partially through by a plurality of 
parallel cuts in one direction and a plurality of parallel 
cuts at right angles thereto and the slices vary in thick¬ 
ness.” 

While this does not separate the steak into cubes, the name 
appears to me to describe such product with a fair degree 
of accuracy. As was stated in Kellogg Company v.j Na¬ 
tional Biscuit Company, supra: 

“ • • * The plaintiff has no exclusive right to the uge of 
the term ‘Shredded Wheat’ as a trade name. For that is 
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the generic term of the article, which describes it with a 
fair degree of accuracy; and is the term by which the bis¬ 
cuit in pillow-shaped form is generally known by the pub¬ 
lic. Since the term is generic, the original maker of the 
product acquired no exclusive right to use it. As Kellogg 
Company had the right to make the article, it had, also, the 
right to use the term by which the public knows it. * * *” 

And the court further said: 

* There is no basis here for applying the doctrine of 
secondary meaning. The evidence shows only that due to 
the long period in which the plaintiff or its predecessor was 
the only manufacturer of the product, many people have 
come to associate the product, and as a consequence the 
name by which the product is generally known, with the 
plaintiff’s factory at Niagara Falls. But to establish a 
trade name in the term ‘shredded wheat’ the plaintiff must 
show more than a subordinate meaning which applied to it. 
It must show that the primary significance of the term in 
the minds of the consuming public is not the product but 
the producer. * • 

In view of the foregoing it is my opinion that “CUBE 
STEAK” indicates a type of meat emanating from many 
sources and does not function to indicate origin or dis¬ 
tinguish the product of any particular manufacturer or 
merchant, but one which may readily be procured in any 
meat market. As already indicated, if generic as to this, 
it is equally generic as to the machine. 

The second ground of refusal, that is, that the proof 
submitted is not sufficient under section 2(f) need not be 
considered in detail, since it is conceded that if the mark 
is generic it cannot become distinctive. It is noted, how¬ 
ever, that in considering the foregoing, I have already in¬ 
dicated that there is nothing to show that the mark has be¬ 
come distinctive. In considering this, it must also be re¬ 
membered that no advertisements were produced, although 
many were published, so no inference can be drawn that if 
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was advertised in such a manner as to build up any trade¬ 
mark recognition. In fact, the contrary inference is pos¬ 
sible. If there were doubt as to its generic nature, it is 
merely descriptive and registration must necessarily be re¬ 
fused on this ground. Nor is the fact that, on some grounds 
not indicated, one butcher was enjoined from using the 
name considered significant. While the preliminary in¬ 
junction appears to have been on a contested basis, there is 

no indication as to the record on which that decision was 

# | 

based, nor of what unfair acts the particular butcher may 
have been found guilty. Nor do the affidavits show that 
there has been no use of the term on similar meats not 
treated on applicant’s machines. 

If there were doubt as to the nature of “CUBE STEAK” 
certainly “STEAK,” which forms a conspicuous part of 
the mark, could not become distinctive under section 2(f). 
It should in any event have been disclaimed, but in view 
of the finding above made, this is not considered material 
at the»present time. 

The decision of the examiner of trade-marks is aflfirtned. 

j 

J. E. Daniels 
Assistant Commissioner 
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STATEMENT OF QUESTION PRESENTED 

The question presented is correctly stated by 
appellants. 
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United States 
for the District 


Court of Appeals 
of Columbia Circuit 


Appeal No. 11508 


William F. Spang et al., Appellants 

v. 

John A. Marzall, Commissioner of Patents, 

Appellee 


Appeal from the Judgment of the United Stales District Court for the 

District of Columbia 


BRIEF FOR THE COMMISSIONER OF PATENTS 


COUNTERSTATEMENT OF THE CASE 

While the statement of the case as set forth at pages 
1 to 3 of appellants’ brief is deemed to be substantially 
correct, so far as it sets forth facts shown by the 
record, nevertheless the interspersed arguments in the 
brief as to the weight to be accorded to those facts are 
not agreed with, for the reasons which will be herein¬ 
after developed under the heading “Argument.” 






2 



SUMMARY OF ARGUMENT 

1. Appellants’ mark “Cube Steak” is not distinctive 
as indicating origin in the appellants of a machine for 
tenderizing meat, for the reason that the term “Cube 
Steak” has come to mean a particular type of meat, 
emanating from many different sources. The term is 
therefore generic as to meat, and is equally generic as 
to a machine for producing that type of meat. It was 
the position of the Patent Office tribunals and of the 
District Court that a term which is generic is incapable 
of becoming distinctive as indicating origin of goods 
in a particular person or company. 

2. Who originated the Term “Cube Steak” or what 
it originally indicated is not in issue here. Appellants’ 
right to registration must be based upon what the term 
means at the time registration is sought. 

3. That Appellants have used “Cube Steak” as a 
mark and have waged a continuous campaign to notify 
the trade of appellants’ rights is of no particular 
pertinence on appellants’ right to register the mark 
under Section 2(f) of the Trade-Mark Act of July 5, 
1946 (15 U. S. C. 1052). (Appellants’ Brief, 3). 

4. A ffirmance of the judgment of the District Court 
deprives appellants of no property right they now 
have in the mark “Cube Steak.” 

5. Appellants having, by their own admission, coined 
the name “Cube Steak” to denote the product of a 
patented machine, the patent on which has now 
expired, should not now be accorded a perpetual 
monopoly on that name. 
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6. Appellants’ brief fails to indicate any such clear 
error on the part of the District Court as to warrant 
reversal of the judgment from which appeal is taken. 

ARGUMENT 

1. It is elementary that the office of a trade-mark is 
to identify the goods of a manufacturer or merchant 
and distinguish them from those manufactured or sold 
by others. It is equally elementary that the mere 
generic name of an article is incapable of performing 
that office. Thus, the word “saw” distinguishes the 
saw from some other tool, but the word does not dis¬ 
tinguish a saw made by A from a saw made by B. The 
word “saw” accordingly lacks distinctiveness as a 
trade-mark for saws. 

Hamburg steak is the name of a type of meat. The 
words “Hamburg steak” are therefore generic and in¬ 
capable of becoming distinctive so as to indicate origin 
of meat in one source as distinguished from another 
source. As a trade-mark for a machine for making 
Hamburg steak, the words “Hamburg steak” are 
equally generic and incapable of distinguishing a 
Hamburg steak machine made by A from a Hamburg 
steak machine made by B. i 

Applying the foregoing arguments to the facts of 
the instant case, it is at once apparent that if “cube 
steak” be the generic name of a type of meat, those 
words are incapable of becoming distinctive either of 
meat or a machine for making meat of the type speci¬ 
fied. Whether the term “cube steak” is the generic 
name of a type of meat is a question of fact, to be de¬ 
termined from the evidence. 




Appellants complain at page 2 of their brief, and 
elsewhere, that the District Court ignored certain 
evidence tending to show that the term “cube steak” 
had, to certain persons, come to be distinctive as indi¬ 
cating origin of the machines in appellants. However, 
appellants concede at page 2 of their brief that evidence 
was before the District Court in the form of two 
patents which clearlv show the use of the term “cube 
steak” as a generic term for the name of a type of 
meat. It is submited that the District Court did not 
ignore any of the evidence, but came to the conclusion, 
on the basis of all of the evidence, that “Cube Steak” 
indicates a type of meat emanating from many sources 
and does not function to indicate origin or to dis¬ 
tinguish the product of any particular manufacturer 
or merchant, but one which may readily be procured 
in any meat market.” Finding of Fact No. 7 (Joint 
Appendix, 7). 

Since there is rational basis in the evidence for the 
foregoing finding of fact of the District Court, the 
finding should not be disturbed under the doctrine laid 
down in Abbott et cd. v. Coe, 71 App. D. C. 195, 109 
F. 2d 449. 

2. Appellants point out in the section of their brief 
beginning at page 8 thereof that they adopted and used 
the mark “Cube Steak.” The District Court found 
(Finding of Fact No. 2, Joint App. 7) that “On the 
record before the Court, the words ‘Cube Steak’ were 
first used by plaintiffs’ predecessor in 1925, and no one 
had previously used these words.” However, it is 
submitted to be clear that appellants’ right to regis- 
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tration must be based on what the term means at the 
time registration is sought. ! 

The District Court definitely found (Finding of 
Fact No. 4. Joint App. 7) that “Whatever their mean¬ 
ing originally may have been, and regardless of the 
policing, the words ‘Cube Steak’ now appear to be 
identified as the name of the product and not the pro¬ 
ducer.” 

3. Appellants refer at great length in the section of 
their brief beginning at page 22 to their constant 
efforts to protect “Cube Steak” as their own trade¬ 
mark identifying their own machines. The District 
Court found (Finding of Fact No. 3, Joint App. 7) 
that “The plaintiffs convincingly proved that they 
have made great efforts toward policing the words 
. ‘Cube Steak’ since they and their predecessor started 
in business over a quarter of a century ago.” How¬ 
ever, neither appellants’ right to use the words “Cube 
Steak” nor to bring suits for unfair competition to 
prevent others from using that mark are here in¬ 
volved. Appellants had those rights before the 
present action was brought. 

What appellants here seek is the right to registra- 
tion of the words “Cube Steak” as a trade-mark for 
a machine. The right to register is statutory. Appel¬ 
lants seek registration under 15 U. S. C. 1052, Section 
2(f). (Appellants’ Brief, 3). Registration is permis¬ 
sible under that section only upon compliance with its 
terms. For this reason, it is submitted that appel¬ 
lants’ continuous campaign to notify the trade of 
appellants’ rights is of no particular pertinence on the 
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question of whether appellants’ mark is in fact dis¬ 
tinctive so as to be registrable under the terms of the 
particular section of the statute where appellants seek 
registration. 

4. Appellants in the section of their brief beginning 
at page 27 thereof refer to injury to them if the mark 
“Cube Steak” is held to be not registrable. The argu¬ 
ment is presented at page 33 of appellants’ brief that 
“The action of the Patent Office and the District 
Court in refusing plaintiffs’ registration means that 
the Court has confiscated and destroyed plaintiffs’ 
valuable private property * * *.” 

However, affirmance of the judgment from which 
appeal has been taken will take nothing from the 
rights which appellants now enjoy and have enjoyed 
since before the institution of the present civil action. 
Appellants are here seeking a right which they did not 
before enjoy, namely, they are seeking the rights 
granted by registration. Appellants have heretofore 
had the right to use the mark and to police it, which 
they have done, as the record shows, with considerable 
success. Even though the judgment of the District 
Court be affirmed, appellants can still continue to ex¬ 
ercise the rights they have enjoyed in the past. 

The new rights which appellants now seek, which 
right they did not have before, namely, such rights as 
flow from having a registration of their mark, are 
rights which are purely statutory. These statutory 
rights should not be granted unless the application 
comes within the terms of the statute under which 
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registration is sought. (15 U. S. C. 1052, Appellants’ 
Brief, 3). j 

5. On page 8 of the appellant’s brief it is state# that 
the name “Cube Steak” was coined for steaks pro¬ 
duced by the machine of Spang patent No. 1,570,792. 
Having thus enjoyed a monopoly of the product 
throughout the term of the patent, and having utilized 
that monopoly to establish the name “Cube Steak” as 
identifying the new product, the appellants cannot 
now prevent others from using the name (Kellog v. 
National Biscuit Co., 305 U. S. Ill; Singer v. June, 
163 U. S. 169; Dixie Bose Nursery Co. v. Coe, 76 U. S. 
App. D. C. 371, 131 F. 2d 446). It is pointed out in 
the cited decisions that, with the expiration of the 
patent monopoly, the public acquires not only the 
right to make the thing patented, but the right to call 
it by whatever name it has acquired during the patent 
monopoly. 

The appellants in their brief seek to distinguish 
over the Kellog case, supra, on the ground that 
“Shredded Wheat” was a generic term for the article, 
whereas “Cube Steak”, allegedly, is not. It is not 
clear that this is a valid distinction. Doubtless, other 
terms could have been used for describing shredded 
wheat, just as they can be used for cube steak. How¬ 
ever, the alleged distinction clearly does not apply to 
“Singer” and “Texas Centennial” which were the 
marks involved in the other two cases cited above. 

It seems manifestly unfair to permit the inventor 
of an article protected directly or indirectly by a 
patent to instruct the public, during the period of the 
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patent monopoly, to call the article by a certain name 
and then, after the patent has expired, to obtain a 
perpetual monopoly of that name, so that the public 
in asking for the article by the only name which it had 
been taught to apply to it, could obtain it only from 
the former patentee. 

The fact that the patent was issued on the machine 
while the name is applied to the product of the ma¬ 
chine is not thought to be material. Certainly if the 
product, from whatever source, may properly be 
called cube steak, a machine which has no function ex¬ 
cept to make the product may, with equal propriety, 
be called by that name. 

That the appellants may have applied the term cube 
steak to other meat products is not material. Since 
the name was admittedly coined for and consistently 
applied to the machine of their patent No. 1,570,792, 
it fell into the public domain, for that product at least, 
when the patent expired, and is no longer susceptible 
of exclusive appropriation. 

6. The examiner of trade-marks in his Examiner’s 
Statement (Joint App. 229) refused the registration 
on an additional ground not hereinbefore discussed, 
in view of two cited references. However, as the 
Assistant Commissioner (Joint App. 233) did not 
agree with this ground of refusal, it need not be fur¬ 
ther considered here. 

As to the grounds of refusal relied upon by the 
District Court in “Memorandum of Court” (Joint 
App. 4), by the Assistant Commissioner in his decision 
(Joint App. 232-239) and the examiner of trade- 






marks, to the extent that he was affirmed, in his Ex¬ 
aminer’s Statement (Joint App. 229-231), and in con¬ 
nection with the authorities there cited, it is submitted 
that there is a rational basis for the conclusion 
reached as to nonregistrability of the appellants’ 
mark for machines for tenderizing meat. There is sub¬ 
mitted to be evidence in the record to support the 
rational conclusion, notwithstanding appellants’ argu¬ 
ments to the contrary. 

Under such circumstances, it is submitted that there 
is no such clear showing by appellants as to any error 
in the judgment of the District Court as to warrant 
reversal thereof, under the doctrine of Abbott et at. v. 
Coe, 71 App. D. C. 195,109 F. 2d 49. 

CONCLUSION 

In consequence it is therefore respectfully sub¬ 
mitted that the judgment from which appeal has been 
taken is correct and should be affirmed. 

E. L. Reynolds, 

Solicitor, United States Patent Office, 
Attorney for Appellee . 

H. S. Miller, 

Of Counsel. 

i 

January 1953. 
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®nite& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appeal No. 11508 

William F. Spang, et al., appellants 

v. | 

Robert C. Watson, Commissioner of Patents , appellee 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


APPELLEE'S ANSWER TO PETITION FOR REHEARING 


This answer is presented in response to the Order 
of this Court dated July 2, 1953, requesting appellee 
“to file an answer on or before July 31, 1953, to the 
petition for rehearing filed in this case on June 6, 
1953.” - | 

The Petitioners for rehearing request leave to show 
that the Court’s decision was erroneous for the reasons 
set forth in eight numbered sections. In this answer 
each of these sections will be answered in a section 
bearing the same number as appears in the correspond¬ 
ing section of the petition for rehearing. 

1. Petitioners’ first point, as presented in the sec¬ 
tion numbered 1, beginning at page 2 of the petition. 
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is that there is no evidence whatever in the case that 
“Cube Steak” now designates a type of meat that comes 
from many different sources. Notwithstanding peti¬ 
tioners’ allegation, it is submitted that the record 
shows ample evidence to support the holding of the 
Court in this respect. 

As pointed out at page 8 of appellants’ main brief, 
at least as early as 1926 appellants’ predecessor ob¬ 
tained a patent for a machine for cutting slits in the 
surface of a piece of steak to tenderize the steak. Ap¬ 
pellants stated in their brief that “For such tender¬ 
ized steak he coined the name ‘Cube Steak.’ ” Thus 
appellants themselves and their predecessors were re¬ 
sponsible for educating the public that steaks with slits 
in the top surface of the steak were “Cube Steak.” 

Appellants never claimed to be dealers in meat, so 
there is no possibility of an argument that “Cube 
Steak” was a term indicating origin of meat in a par¬ 
ticular meat producer. It follows that the Court was 
right in stating that “Cube Steak” now “designates 
a type of meat that comes from many different sources.” 

It is clear from the record that there are many ma¬ 
chines which can produce “Cube Steak.” Such steak 
can even be cut by hand with a knife (Joint Appendix 
14, lines 6 to 9) although the witness answered that 
with the knife he “couldn’t make it as well.” 

Another witness admitted (Joint Appendix 80, lines 
2 to 5) that with a sharp knife, if one were careful, 
slits could be cut in a piece of meat, with slits per¬ 
pendicular to the first set of slits. 

Throughout the record there has been an attempt 
to tie in the term “Cube Steak” with appellants’ ma¬ 
chines. ’Thus at page 3 of the petition it is stated that 
“Cube Steak” today and since 1925 means “* * * 



3 


plaintiffs’ tenderizing machines, and the meat that has 
been tenderized on them.” (Italics added here). The 
record shows, however, that there is nothing peculiar 
about a “Cube Steak” made by one of appellants’ ma¬ 
chines and a steak with slits in the surface thereof 
made by a machine other than appellants’ machine, 
which latter steak is also a “Cube Steak,” because of 
the slits in the surface thereof, by virtue of appel¬ 
lants’ own definition of “Cube Steak,” originated in 
1925 as hereinbefore alluded to. Thus, after conced¬ 
ing that there are other machines for cutting slits in 
the surface of steaks besides appellants’ machines, the 
witness (Joint Appendix 14, lines 3 to 5) in response 
to the question, “Could you tell by looking at the piece 
of meat after it came out of the machine which machine 
it had gone through,” replied, “No, sir.” 

Thus, it is clear from the record that “Cube Steak” 
indicates a type of meat, namely a steak having slits 
in the surface thereof, regardless of whose machines 
produced the steak, or whether it was produced by 
hand. It is likewise clear from the testimony of the 
witness (Joint Appendix 24, lines 14 to 19) that when 
a customer asked for “Cube Steak” he had in mind 
not the product of a particular meat producer, such 
as Swift or Armour, but merely a tenderized steak, 
that is, a steak with cuts or slits on the surface thereof. 

Finally, there are the two domestic patents, each of 
which was printed and made public many years be¬ 
fore the application here in suit was filed on Septem¬ 
ber 27, 1947, to which patents the District Court made 
reference (Joint Appendix 7, Findings of Fact No. 5 
and No. 6) as indicating that tenderized meat, with 
slits cut therein, is commonly known as “Cube Steak.” 

In view of the foregoing, it is submitted that there 
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is ample evidence of record to support the holding of 
the Court that “Cube Steak” now “designates a type 
of meat that comes from many different sources.” On 
this state of the record, it thus becomes immaterial 
whether appellants concede or deny “that the term 
‘Cube Steak’ is often used to designate a type of meat 
regardless of source,” since appellants’ contentions 
in this respect cannot alter the evidence as shown by 
the record. 

2. Petitioners’ second point treated at page 4 of the 
petition, to the effect that trade-marks are also prop¬ 
erly used to indicate processing in a particular way, 
is not relevant to the issue here. Appellants did not 
ask for a registration of a certification mark in the 
application in suit. The only issue here is whether 
registration under section 2(f), as requested in the 
application in suit, was properly refused. 

3. The fact that there may be more than one name 
used to describe a given machine for cutting slits on 
the surface of a steak does not render the particular 
name “Cube Steak” any less generic as a descrip¬ 
tion of a machine for making “Cube Steak.” 

Hamburg Steak is the name of a well known type 
of meat. Obviously “Hamburg Steak Machine” would 
not be registrable as a trade-mark for a machine for 
making Hamburg Steak. Neither would “Hamburg 
Steak” be registrable for the same machine. The mere 
fact that there is another name, for example, ground 
beef, which can be used to designate Hamburg Steak 
does not make the term Hamburg Steak any less generic. 
Similar comments are applicable to the situation at bar. 
The fact that a machine for making Cube Steak can 
also be called a “Meat Tenderizing Machine” does not. 
make the term “Cube Steak Machine” or “Cube Steak”' 
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any less generic, when used in connection with a ma¬ 
chine for making the product known as “Cube Steak.” 

4. Petitioners’ fourth point is presented ip the sec¬ 
tion beginning at page 5 of the petition. The evidence 
in the form of two patents is neither illegal nor con¬ 
trary to the regulations of the Patent Office.! Section 
608.01 of the Manual of Patent Examining Procedure 
does not contain the language quoted at page 5 of the 
petition. The language quoted appears in Section 
608.01 (v). Petitioners, however, do not give the lan¬ 
guage appearing immediately before that quoted by 
them. The complete sentence in the Manual starts, ‘ 1 Al¬ 
though the use of trade-marks having definite meanings 
is permissible in patent applications, * * Thus, 
the complete sentence means the exact opposite of the 
point for which petitioners quote it. 

The words “Cube” and “Steak” are common words 
of the English language and no one is entitled to a 
monopoly of the use of them, either singly or in com¬ 
bination. The trade-mark monopoly is a monopoly, 
not of words per se, but only as applied to particular 
goods as an indication of origin of those goods. As¬ 
suming trade-mark use in petitioners of the words 
“Cube Steak” to indicate origin of machines, the words 
quoted are not used in the patents relied upon as evi¬ 
dence in any manner to refer to machines. Their use, 
to refer to something other than a machine, is therefore 
no trespass upon any trade-mark rights in the use of 
“Cube Steak” as a mark for a machine. 

The words “Cube Steak” in the patents relied upon 
as evidence are clearly applied as a description of a 
particular kind or type of meat, namely a steak with 
slits in surface thereof. As applied to the meat itself, 
the use of the words “Cube Steak” is certainly no tres- 
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pass upon any trade-mark rights unless it be shown that 
“Cube Steak” has been used by a producer of meat to 
indicate the origin of the meat in that particular pro¬ 
ducer. There is no such evidence in this record. On the 
contrary, the record makes it plain that whatever meat 
is used to put through one of petitioner’s machines 
comes, not from petitioners, but from any source de¬ 
sired by the owner of the particular machine used. 
As hereinbefore pointed out, petitioners never have, on 
the record presented, shown the use of any mark, much 
less “Cube Steak,” as indicating origin of meat in the 
petitioners. 

The references in the patents to “Cube Steak” are 
accordingly not even contrary to Patent Office regula¬ 
tions, much less illegal. The analogy with the cases 
cited at page 5 of the petition is accordingly submitted 
to be not apt. As before pointed out, each of these 
patents was printed and made public many years before 
the application in suit had even been filed in the Patent 
Office on September 25, 1947. 

5. Petitioners fifth point, as presented at pages 5 and 
6 of the petition, to the effect that this Court is holding 
that twice misusing a trade-mark makes the mark 
generic, is obviously not well taken on the facts as 
shown by the instant record, as hereinbefore set forth. 
In the first place, as indicated in the preceding section 
hereof, there is no improper use of the term “Cube 
Steak” in the mentioned patents. Furthermore, there 
is evidence in addition to the two mentioned patents, 
as hereinbefore pointed out, that the term “Cube Steak” 
now designates a type of meat that comes from many 
different sources. 

6. The fact that petitioners’ competitors have their 
own trade-marks for their meat tenderizing machines 
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and have obtained registrations for some of those marks 
has, it is submitted, no bearing whatever on the ques¬ 
tion of whether the particular mark set forth in the 
application in suit is registrable under Section 2(f) as 
requested in the application. As pointed out at page 
5 of appellee’s main brief, the right to register a trade¬ 
mark is purely statutory. In the absence of satisfac¬ 
tory showing that the mark “has become distinctive 
of the applicant’s goods in commerce” the statute gives 
no right of registration. 

7. Petitioners’ argument in their seventh point at 
page 7 of the petition, to the effect that “trade-mark 
rights once acquired are not lost * * *” is submitted 
to have no relevance to the issue at bar. The issue here 
is not whether petitioners should lose any trademark 
rights they had at any time since 1925, and either before 
or after the filing of the application in suit. Pre¬ 
sumably, those rights, whatever they were, such for ex¬ 
ample as the right to use the trade-mark, have been 
enjoyed by petitioners, and may continue to be enjoyed 
without the registration sought by the application in 
suit. The right to use a trade-mark and the right to- 
register it are two different things. 

Petitioners certainly had no right to file an applica¬ 
tion for registration under Section 2(f), much less to 
obtain any registration, until the statute was enacted in 
1946. 

8. Petitioners’ eighth point as presented at page 7 of 
the petition is directed to some comments of the Court 
as to the possibility of a limited registration. No preju¬ 
dicial error is seen in any of these comments. Appel¬ 
lants did not request a limited registration in the ap¬ 
plication in suit, but requested one under Section 2(f). 
If, as the Court held, properly it is submitted, appel- 
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lants were not entitled to registration under Section 
2(f), that ends this case. As pointed out in connec¬ 
tion with point 2, hereinbefore, whether registration is 
permissible other than under Section 2(f) in the form 
as requested in the application as filed, is not an issue 
in this case. 

Petitioners at page 9 of the petition point out that 
they already have a registration of the mark “Cube 
Steak” under the Trade-Mark Act of 1920. That fact, 
however, is not even persuasive that a registration 
should be granted under a different act, as here sought. 

Petitioners rightly point out at page 8 of the petition 
that they are entitled to the registration sought under 
Section 2(f) of the 1946 Act if the mark “has become 
distinctive of the applicant’s goods in commerce.” It 
is likewise correctly pointed out at page 9 of the peti¬ 
tion that registration is permissible if petitioners had 
the right to substantially exclusive and continuous use 
of the mark in commerce for five years next preceding 
the date of filing of the application. Petitioners also 
apparently readily concede by the argument presented 
at pages 9 and 10 of the petition that if the public in 
general gets the right to use the mark here sought to be 
registered there will be “complete confusion of the pur- 
'chasing public,” in other words, where any member of 
the public has the right to use the mark, the mark can¬ 
not be distinctive of the goods of any one manufacturer. 

It seems to be petitioners’ position that no member 
of the public now has the right to use the mark sought 
to be registered. The arguments as to “confiscation of 
plaintiffs’ private property” were answered in appel¬ 
lee’s main brief under section 4 at page 6. The im¬ 
portant point which petitioners here seem to overlook 
is that the decision of this Court subtracts nothing from 
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the rights petitioners had before the application was 
filed, nor adds nothing to the rights of the public. 

Whatever rights the public has to use the term *‘Cube 
Steak” to designate machines for making 4 ‘Cube 
Steak” arise not from any decision of this Court, but 
from the expiration of petitioners’ patent (Joint Ap¬ 
pendix 85) granted on January 26, 1926, and the op¬ 
eration of the law as set forth in the decisions cited in 
this Court’s opinion, as called to attention in section 5, 
page 7, of appellee’s main brief. The patent is for a 
device or machine for tenderizing meat. The patent, it is 
true, does not use the term “Cube Steak,” but as here¬ 
inbefore pointed out, it is clear from the record that 
petitioners and their predecessors educated the public 
to call the product of the patented machine “Cube 
Steak.” If the machine made “Cube Steak” before the 
patent expired, as appellants say it did, it certainly still 
made “Cube Steak” on the same machine after the pat¬ 
ent had expired on January 26,1943. On the expiration 
date, any member of the public was entitled to make, 
use and sell the machine of the expired patent. He had 
the right to call the product of the machine “Cube 
Steak,” the name by which the product had come to 
be known during the life of the patent. If the machine 
made “Cube Steak,” the manufacturer of the machine 
certainly had the right to designate it a “Cube Steak 
Machine.” 

Thus it is clear from the record presented that for 
more than four years before the instant application was 
filed any member of the public who wished to manu¬ 
facture a machine of the expired patent for making 
“Cube Steak” had the right to designate the machine 
as a “Cube Steak Machine.” 

As hereinbefore noted, petitioners concede that a 
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mark which can be used with equal right by any manu¬ 
facturer must lead to confusion of the public. In other 
words, such a mark is incapable of being distinctive 
of the goods of any of the manufacturers entitled to use 
the mark. Although petitioners allege at page 9 of the 
petition that there is overwhelming evidence that the 
mark “Cube Steak” does, in the minds of certain con¬ 
suming public, “mean plaintiffs’ tenderizing ma¬ 
chines,” nevertheless, proof that to some “Cube Steak” 
means plaintiffs’ tenderizing machines, does not prove, 
as the Court correctly pointed out, that such is the pri¬ 
mary significance of the term in the minds of the con¬ 
suming public. 

It is conceivable that some, or even many, might be 
found who would testify that they thought the earth 
was flat. Such testimony could not change the fact 
that the earth is round. Similarly, in the case at bar, 
the fact that some will testify that to them “Cube 
Steak” means appellants’ machines cannot alter the 
fact that “Cube Steak Machine” is a designation which 
any manufacturer of the machine of appellants’ ex¬ 
pired patent is free to use on his machine, nor can it 
alter the fact that a mark which any manufacturer is at 
liberty to use cannot be distinctive of the goods of any 
one manufacturer. 

The right of the public for over four years before the 
filing of the instant application to use the designation 
“Cube Steak Machine” on a machine for making “Cube 
Steak” negatives any claim on part of appellants to 
right of exclusive use of that term in the five years pre¬ 
ceding the filing of the application. 

If, on the record presented, the term “Cube Steak 
Machine” cannot be distinctive of the goods of any 
one manufacturer of machines for making “Cube 




Steak,” it is not seen how the mere omission of the 
word “Machine” can make the reminder, “Cube 
Steak,” any more distinctive of the goods of any one 
manufacturer of a machine for making “Cube Steak.” 

. * • t . * >;»* s.' 

CONCLUSION 

In consequence it is therefore respectfully submitted 
that the Court rightly decided that the term “Cube 
Steak” is not registrable on the application in suit as a 
trade-mark for machines for tenderizing meat, that is, 
machines for making “Cube Steak,” for want of suf¬ 
ficient proof that the mark has become “distinctive of 
the applicant’s goods in commerce.” 

For all of the reasons hereinbefore set forth it is 
further respectfully submitted that the appellants’ peti¬ 
tion for rehearing should be denied. 

E. L. Reynolds, 

Solicitor, United States Patent Office, 

Attorney for Appellee. 

H. S. Miller, 

Of Counsel. 

July 1953. 
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STATEMENT OF QUESTION PRESENTED. 

The question is whether the plaintiffs are entitled to 
register their trade-mark “Cube Steak’* for their Ma¬ 
chines for Tenderizing Meat, under Section 2(f) of the 
Trade Mark Act of July 5,1946 (Title 15 U.S. Code, Chap. 
22; 60 Stat 427). 
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I. Jurisdictional Statement. 

Jurisdiction of the U.S. District Court is founded upon 
Title 15 USC Sec. 1071, and Title 35 USC, Sec. 63 (RS 
4915; 53 Stat. 1212). Jurisdiction of this Court is founded 
upon Title 15 USC 1121 (60 Stat. 427, Sec. 39). 

II. Statement of the Case. 

This action is brought under RS4915 (Title 35 USC 
Sec. 63) against the Commissioner of Patents to authorize 
and direct him to register the trade-mark ‘ 1 Cube Steak” 
for Machines for Tenderizing Meat in Class 23, Cutlery, 
machinery and tools and parts thereof, under Section 2(f) 
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of the Trade-Mark Act of July 5,1946, Title 15 U.S. Code, 
Chap. 22; 60 Stat. 427). The Examiner refused the applica¬ 
tion on the ground that “Cube Steak” was not a proper 
trade-mark because it has not become distinctive of the 
plaintiffs 7 goods, but is a generic term for a kind of meat. 
In support of his position the Examiner cited two patents 
in which the name “cube 77 or “cubed 77 steak appeared. 
This was the only evidence in the record on which the deci¬ 
sion of the Patent Office and the Court below was based. 
The Assistant Commissioner affirmed, principally on the 
ground that the applicant had not put any of its advertising 
in the record and had not sufficiently proved its case. The 
plaintiffs then filed this suit in the Court below—, under 
RS4915, (Title 35 USC Sec. 63). 

The evidence before the Patent Office comprised the Affi¬ 
davits ji William F. Spang, Carl F. Spang, Frank Spang, 
Harold A. White of First National Stores, Inc. and W. E. 
FitzGibbon of Kroger Co. Inc. This evidence is before this 
Court (Plfs 7 . Exh 4). 

Because the Assistant-Commissioner held that applicant 
had not sufficiently proved its case, plaintiffs have supple¬ 
mented the evidence before the Patent Office by the oral 
testimony of William F. Spang, General Manager and 
partner in the plaintiff company, supported and docu¬ 
mented by a great mass of exhibits (Plfs 7 . Exhs. 1 to 22), 
and by three trade witnesses, George Katz, Milton Mendel- 
son, and Samuel L. Hackerman. 

This evidence, we respectfully submit, overwhelmingly 
establishes that the trade-mark “Cube Steak” is distinc¬ 
tive of the plaintiffs 7 machines, is not a generic term, and 
is clearly entitled to registration under Section 2(f) of the 
Trade-Mark Act of July 5,1946. 

The District Court, however, simply ignored the great 
mass of evidence and testimony and the authorities clearly 
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establishing the plaintiffs’ right to registration of their 
trade-mark herein, and affirmed the Patent Office (Memo, 
E. 4-5). The District Court, like the Patent Office, assumed 
the very point in issue, that the plaintiffs’ trade-mark had 
become generic of a kind of meat, without any proof what¬ 
ever, except references in two patents to “cube” or 
“cubed” steak. To do this, the District Court ignored 
the 69 patents put in evidence by the plaintiffs (Plfs’ Exh. 
15) and other exhibits which show the common use of the 
proper generic name for this type of meat which is “ten¬ 
derized steak**, and the machines for tenderizing it, which 
are called 11 tenderizing machines **. See Appendix A. 

The Statute Involved is Title 15 USC Sec. 1052; 60 Stat. 
427, Sec. 2(f) which provides: 

“nothing herein shall prevent the registration of a 
mark used by the applicant which has become dis¬ 
tinctive of the applicant’s goods in commerce. The 
Commissioner may accept as prima facie evidence that 
the mark has become distinctive, as applied to the ap¬ 
plicant’s goods in commerce, proof of substantially 
exclusive and continuous use thereof as a mark by the 
applicant in commerce for the five years next preced-* 
ing the date of the filing of the application for its 
registration. ” 

III. Statement op Points. 

1. The District Court erred in ignoring the overwhel¬ 
ming mass of plaintiffs’ evidence establishing that plain¬ 
tiffs’ trade-mark “Cube Steak” has become distinctive of 
plaintiffs’ meat tenderizing machines and is not a generic 
name for a kind of meat. The District Court decision is 
contrary to the overwhelming weight of the evidence. 
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establishing the plaintiffs’ right to registration of their 
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the very point in issue, that the plaintiffs’ trade-mark had 
become generic of a kind of meat, without any proof what¬ 
ever, except references in two patents to “cube” or 
“cubed” steak. To do this, the District Court ignored 
the 69 patents put in evidence by the plaintiffs (Plfs’ Exh. 
15) and other exhibits which show the common use of the 
proper generic name for this type of meat which is “ten¬ 
derized steak”, and the machines for tenderizing it, which 
are called “ tenderizing machines ”. See Appendix A. 

The Statute Involved is Title 15 USC Sec. 1052; 60 Stat. 
427, Sec. 2(f) which provides: 

“nothing herein shall prevent the registration of a 
mark used by the applicant which has become dis¬ 
tinctive of the applicant’s goods in commerce. The 
Commissioner may accept as prima facie evidence that 
the mark has become distinctive, as applied to the ap¬ 
plicant’s goods in commerce, proof of substantially 
exclusive and continuous use thereof as a mark by the 
applicant in commerce for the five years next precede 
ing the date of the filing of the application for its 
registration.” 

HI. Statement of Points. 

1. The District Court erred in ignoring the overwhel¬ 
ming mass of plaintiffs’ evidence establishing that plain¬ 
tiffs’ trade-mark “Cube Steak” has become distinctive of 
plaintiffs’ meat tenderizing machines and is not a generic 
name for a kind of meat. The District Court decision is 
contrary to the overwhelming weight of the evidence. 
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2. The District Court erred, like the Patent Office, in 
assuming the question in issue, that plaintiffs’ trade-mark 
has become generic of a kind of meat, without any sub¬ 
stantial proof. 

3. The District Court erred in ignoring the express 
language of Sec. 2(f) of the Trade-Mark Act of 1946, which 
provides that the Commissioner may accept as prima facie 
evidence that applicants’ mark has become distinctive as 
applied to applicants’ goods, proof of substantially exclu¬ 
sive and continuous use thereof as a mark by applicant 
for five years next preceding the filing of the application. 
Plaintiff provided such proof, but the District Court ig¬ 
nored the express language of the Statute, and instead 
imposed on the plaintiff the impossible burden of proving 
“that the general public believes the words indicate a pro¬ 
ducer and not a product” (Memo R. 5). 

4. The District Court erred in ignoring the settled law 
that trade-mark rights once acquired are not lost, and 
trade-marks do not lose their distinctiveness and become 
generic — except through abandonment, acquiescence, or 
laches. There was no evidence here of abandonment, ac- 
quiesence or laches. On the contrary, the plaintiff com¬ 
pany has made every possible effort to protect its “Cube 
Steak” trade-mark, and to notify the trade of its trade¬ 
mark rights therein, as the District Court found (Finding 
No. 3, R. 7). 

5. The District Court erred in holding in effect that 
trade-mark rights once acquired through long continuous 
use are lost, if it can be shown that any one, anywhere , 
either ignorantly or intentionally, has used the trade-mark 
generically and in a descriptive sense—and without aban¬ 
donment, acquiescence, laches, or even knowledge on the 
part of the trade-mark owner! 

6. The District Court erred in assuming as a premise, 
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like the Patent Office, that “Cube Steak” is the generic 
name of a variety of meat, and hence it is also the generic 
name of the machine which makes the meat (Memo, R. 5). 
The premise was false, and contrary to the overwhelming 
weight of the evidence. Actually, the plaintiffs have filed 
a companion application to register their trade-mark “Cube 
Steak” as a certification mark for Steaks and cutlets in 
Class 46, Foods and ingredients of foods, as indicating 
meats processed on their machines, under Sec. 4 of the 
Trade-Mark Act of 1946 (Title 15 USC Sec. 1054). See 
Stipulation, R. 5-6. 

7. The District Court erred in holding that the plain¬ 
tiffs must show that the general public believes that the 
words “Cube Steak” indicate a producer and not a kind 
of meat. The plaintiff company sells its tenderizing ma¬ 
chine to the meat trade —retail meat markets, hotels and 
restaurants—not to the general public. The plaintiffs have 
conclusively proved that to the trade “Cube Steak” means 
the plaintiffs’ tenderizing machines. It is immaterial 
whether all the general public knows this to be a fact. 

IV. Summary of Argument. 

1. The plaintiff company is a manufacturer of meat 
tenderizing machines. 

2. The plaintiff and its predecessors originated the 
Trade-Mark “Cube Steak” in May 1925 and have used it 
continuously since that time to identify the plaintiffs’ 
tenderizing machines, and meat tenderized on plaintiffs’ 
tenderizing machines. 

3. The generic name for meats so processed is tenderized 
meat or steak, and for the machines, tenderizing machines, 
or meat tenderers. This evidence is overwhelming. 

4. The plaintiff company has sold 160,000 to 170,000 of 
its meat tendering machines in the United States since 
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1925, and in foreign countries 3000 to 5000 more. Since 
1931 the plaintiff company has spent $306,000 advertising 
its meat tendering machines under the trade-mark “Cube 
Steak.” This vast investment of money in advertising is 
completely lost to the plaintiff company if it is true, as the 
District Court held, that trade-mark rights are lost if any¬ 
one anywhere, either ignorantly or intentionally, uses a 
trade-mark generically and in a descriptive sense, and 
without abandonment, acquiescence, laches, or even knowl¬ 
edge by the trade-mark owner ! Such a holding merely 
confiscates and destroys valuable private property in trade¬ 
marks. If sustained, it will ruin the plaintiff company’s 
business. 

5. Three large scrapbooks of plaintiffs’ advertising 
(Plfs\ Exh. 13) constantly proclaimed to the trade—retail 
meat markets, hotels and restaurants—that “Cube Steak” 
was plaintiffs ’ Trade-Mark, to indicate its meat tenderizing 
machines. 

6. Plaintiffs’ competitors who make meat tenderizing 
machines have their own trade-marks, such as “Steak 
Maker”, “Tender Steak”, “Tender-Diced Steak”, “Ten- 
deret”, “Kroskut”, “Steak Master”, and “Delicator”— 
and these trade-marks are all registered in the Patent Of¬ 
fice. None of them uses “Cube Steak” to identify its 
machine. When they describe their machines generically, 
they call them by their proper generic name, tenderizing 
machines, steak tenderers, or even steak machines. 

7. The plaintiff company has waged a continuous cam¬ 
paign to notify the trade of its rights in its “Cube Steak” 
trade-mark, as indicating its tenderizing machines, and 
meats tenderized on them. Its rights were sustained in an 
adjudicated case in Massachusetts, and an injunction 
granted against the defendant who had used “Cube Steak” 
on meat not processed on plaintiffs’ machines. Plaintiffs’ 
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rights were again sustained in a Federal Trade Commission 
investigation. It has sent out thousands of notices to the 
trade notifying it of plaintiffs’ trade-mark rights—and has 
notified every one ever found using its trade-mark im¬ 
properly. It has even sought to prevent use of its trade¬ 
mark in a generic or descriptive sense in the Patent Office. 

8. In addition to its “substantially exclusive and con¬ 
tinuous use” of its trade-mark for five years preceding the 
filing date of its application, under Sec. 2(f) of the Trade- 
Mark Act of 1946—plaintiffs have also presented very sub¬ 
stantial evidence that its trade-mark has become distinc¬ 
tive, by many letters received over the years referring to 
plaintiffs’ “Cube Steak” machine by that name—and by 
trade witnesses in Washington, D. C., who testified that in 
the trade “Cube Steak” meant the plaintiffs’ machines. 

9. The law, of course, is clear beyond dispute that trade¬ 
marks do not lose distinctiveness and become generic— 
except through abandonment, acquiescence, or laches on 
the part of the trade-mark owner. There is no abandon¬ 
ment, acquiescence or laches here. The plaintiff company 
has done everything reasonably possible to protect and 
preserve its trade-mark rights. The cases relied on by 
the Commissioner are clearly distinguishable on their facts. 

10. The decision of the District Court and the Patent 
Office in refusing registration of its trade-mark “Cube 
Steak” was completely erroneous, contrary to the over¬ 
whelming weight of the evidence, and should be reversed. 

Y. The Plaintiffs’ Case. 

The plaintiffs, and their predecessors, originated and 
have used the trade-mark “Cube Steak” continuously since 
May 1925. They have already registered the mark “Cube 
Steak” under the Trade-Mark Act of 1920, Registration 
No. 271,479, registered June 3,1930 for Machine for Slitting 
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Meat (Plfs\ Exh. No. 5, R. 113). In addition plaintiffs 
have registered their mark “Cube Steak” for Machines for 
Tenderizing Meat, and Meat, in the States of Massachusetts, 
Maine, Connecticut, Vermont, Rhode Island, New Jersey, 
Pennsylvania, Missouri, Illinois, California and Minnesota 
(Plfs\ Exh. No. 6 and list, Plfs\ Exh. No. 7, R. 115 and 
27). 

1. Adoption and Use of Its Trade-Mark “Cube Steak ” 
by the Cube Steak Machine Company. 

As William F. Spang testified, the mark was first adopted 
and used by his father Joseph P. Spang, in 1925 (R. 28-29) 
when his father was running a seashore restaurant in 
Massachusetts, where he sold steak sandwiches. To pro¬ 
vide a steak sandwich at a price people could afford to pay 
he developed a machine that would cut squares in the top 
surface of a piece of steak, leaving a film on the bottom that 
would hold all the squares together. Mr. Spang’s first 
machine is shown in his patent No. 1,570,792 granted Janu¬ 
ary 26, 1926 (Plfs\ Exh. 3; R. 85) for Meat Tenderer. For 
such tenderized steaks he coined the name “Cube Steak”. 
He then got the idea of manufacturing the machines and 
selling them to other restaurants and meat markets. One 
of his first large sales was to the A & P Stores in New 
England and Canadian areas. He called the machine 
“Cube Steak Machine”. As Mr. Spang said: 

“Previous to that time, there had not been any 
knowledge of that word being used in connection with 
cutting a steak” (Rp. 29). 

The name “Cube Steak” was applied to any cut of mead 
that was tenderized in this manner by passing it through 
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a “Cube Steak” machine—pork, veal cutlets, mutton, and 
the like. (Rp. 30). 

Previously steak was commonly tenderized by pounding 
it with hammers, mallets, and the like. But prior to Mr. 
Joseph P. Spang’s development there never had been any 
commercial practice of cutting slits in steaks to tenderize 
them. (Mr. Spang, Rp. 30). 

Joseph P. Spang first conducted his business as an in¬ 
dividual enterprise, doing business as the Cube Steak Ma¬ 
chine Company (see “Cube Steak” Regn. No. 271,479, Plfs’. 
Exh. No. 5; R. 113). In 1931 he incorporated as Cube Steak 
Machine Company, Inc., a Massachusetts corporation. Since 
June 1943, the company has operated as a partnership, doing 
business as Cube Steak Machine Company, and the pres¬ 
ent partners are those listed in the Complaint (Mr. Spang, 
Rp. 31). In May 1951 the name was changed to Needham 
Manufacturing Company to obtain Defense contracts, but 
the partnership still uses the name Cube Steak Machine 
Company for its Cube Steak machine business (Mr. Spang, 
Rp. 28). 

The plaintiff company has used three distinct types of 
cuts for tenderizing meats on its machine. The first was 
a series of longitudinal transverse cuts on the top surface 
of the meat, leaving a thin film on the bottom which held 
the squares together. In the second the meat is cut with 
a series of longitudinal slits on one surface and a similar 
series of slits at right engles on the bottom surface, and is 
called “Super-Cube Steak.” In the third a series of dis¬ 
connected cuts is made in the steak, calling “knitting”. 
The latter machine has two rolls of disk knives, the disks 
having a corrugated edge for knitting alternating with 
disk knives for making slits (Mr. Spang, Rp. 31-33). These 
three types of cuts of meat are shown in the three rubber 
slices in the envelope marked Plfs’. Exh. No. 8. The plain- 
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tiff company stopped mating machines for cutting meat 
with the square cuts in it about 1940. They still make the 
“Super-Cube Steak” machine, however, with the second 
type of cuts running both ways on opposite sides and, of 
course, make the present knitting type of machine making 
the third type of cuts (Rp. 39-40). The plaintiffs have used 
the trade-mark “Cube Steak” on those three different types 
of tenderized steaks. “The steaks have changed but the 
name has remained the same”—(Mr. Spang, Rp. 33). 
Therefore, while “Cube Steak” was arguably descriptive 
of the first type of cuts in squares (not properly “cubes” 
because the cuts were only two dimensional) which ex¬ 
plains the plaintiffs’ Regn. No. 271,479 under the 1920 Act, 
it is certainly not descriptive of the second and third type 
of cuts. In the mean time the mark has been used continu¬ 
ously by the plaintiff company since 1925, and has thus be¬ 
come distinctive as identifying the plaintiffs’ machines. 

The plaintiff company has developed a considerable num¬ 
ber of different models of machines and has taken out some 
50 to 60 patents, mostly in the name of Joseph P. Spang 
(Rp. 34). In addition the company has purchased three 
other small companies with their patents, the Norton Pike 
Company of Worcester, Massachusetts, in 1936, the Ideal 
Manufacturing Company of Bellefont, Pennsylvania, in 
1940 (the Frank West patents), and the American Mine 
Door Co. of Canton, Ohio, in 1940 (the Gurney patents). 

Since 1925 the plaintiff company has sold some 160,000 
to 170,000 of its “Cube Steak” meat tendering machines 
in the United States, and in foreign countries from 3000 to 
5000 more. Their annual business runs from 4000 to 8000 
machines. The business grew slowly from 1925, from about 
30 machines a month and $25,000 annual business to 500 to 
1000 machines a month, and a million dollar business. Their 
average business now is around $750,000 yearly. The retail 
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price of their machines runs between $250 and $300. (Mr. 
Spang, Rp. 34-35). (The war years 1942 to 1945 are neces¬ 
sarily omitted). 

The plaintiff company has a national sales organization, 
with 22 district sales managers, nnder whom are five or six 
factory distributors in each district, and in addition they 
have a number of salesmen, jobbers and dealers selling their 
machines. All told they have about 400 outlets selling 
their machines throughout the United States. They have 
several established distributorships in foreign countries, 
such as South Africa (Rp. 35-36). 

The Plaintiffs’ Advertising. The plaintiff company has 
extensively advertised its “Cube Steak” machines. From 
1931 through 1939, the total advertising was $68,638. The 
amounts of annual advertising from 1939 to 1951 is shown 
in the plaintiffs’ Exh. No. 9 (Rp. 121) (Rp. 36-37) as fol¬ 


lows : Advertising 

Period Expense 

1939 Jan.-June (6 mos.) .$ 6,042.93 

1939- 1940 July-June . 12,981.85 

1940- 1941 July-June . 12,257.71 

1941- 1942 July-June . 10,041.38 

1942- 1943 July-June . 7,677.16 

1943- 1944 July-Jan. (6 mos.) . 4,276.35 

1944- 1945 Feb.-Jan. 9,581.85 

1945- 1946 Feb.-Jan. 11,756.26 

1946- 1947 Feb.-Jan. 20,292.53 

1947- 1948 Feb.-Jan. 32,317.82 

1948- 1949 Feb.-Jan. 40,149.15 

1949- 1950 Feb.-Jan. 28,336.71 

1950- 1951 Feb. Jan. 28,552.98 

1951 Feb.-Dee. (11 mos.) . 13,073.08 


$237,337.76 
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or a total from 1931 to 1951 of some $306,000. As Mr. 
Spang testified (Rp. 37): 

“our principal form of advertising is through trade 
journals, magazines, that go to the meat markets, such 
as Progressive Grocer, Chain Store Age, Meat Market 
Merchandising, Locker Management; and then Res¬ 
taurant Magazines, Restaurant Management, Ameri¬ 
can Restaurant; Institutions, which is a restaurant 
magazine; and then hospital and institutions publica¬ 
tions, such as Hospital Age, Modern Hospitals; and 
then we advertise in some of the service booklets be¬ 
cause we sell to the armed forces and other Govern¬ 
ment installations. Then another form of advertising 
is through the pamphlets that are either distributed by 
direct mail or through our distributors. As they call 
on the stores to sell, they have circulars in their pocket. 
This is one of our recent ones [indicating]. It is passed 
out as they go along. We have done quite a bit of 
direct mailing from our plant and from our distribu¬ 
tors. We have advertising that goes with each ma¬ 
chine, signs that are put up in the windows, put on 
the counters, put on the steak, a little tag that says, 
‘Cube Steak’ and stuck in the meat on the meat 
counter.’’ 

A fuller list of advertising appearances is shown in the 
Carl F. Spang Affidavit (Rp. 91-94). In addition, as Mr. 
Spang testified (Rp. 37): 

“We attend national conventions of the National 
Retail Grocers Association, National Retail Meat Deal¬ 
ers, the National Hospital Conventions, National Hotel- 
Restaurant, Chain Store Conventions. We go to about 
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six or eight conventions throughout the United States 
each year, which is a lot of advertising for us. We 
have single or double display booths and put up our 
signs all around and display our machinery to the 
many thousands that walk through these national con¬ 
ventions.’ ’ 

Then the meat markets why buy their Cube Steak Ma¬ 
chines advertise their “Cube Steak” extensively in their 
local newspaper, directly to the consumer (Rp. 38). In 
addition the plaintiff company supplies the meat markets 
buying its Cube Steak Machines with display papers, which 
are prominently marked 11 Cube Steak ’ ’. Examples of these 
display papers are plaintiffs’ Exhs. 1, 1A and B. (Rp. 83, 
and Mr. Spang, Rp. 39-10). It is this advertising to the 
public by the meat markets, and the plaintiffs’ display 
papers that has made the plaintiffs’ trade-mark “Cube 
Steak” so widely known throughout the United States, 
and which, of course, creates the demand for the plaintiffs’ 
machines and “Cube Steak:” processed on its machines. 
A sample metal label which the plaintiff attaches to its 
machines is Plfs’. Exh. No. 10. (R. 38). A large envelope 
of typical circulars which the plaintiff has distributed to 
the trade over the years is Plfs’. Exh. No. 11. (Rp. 39). 
These circulars are bought in lots of 25,000 at a time. The 
plaintiff also furnishes the dealers with large display cards 
advertising “Cube Steak”, such as the large yellow card, 
found with a large number of other typical circulars in the 
envelope marked Plfs’. Exh. No. 12 (Plaintiffs’ Advertising 
Circulars). (Mr. Spang, Rp. 40-41) 

The plaintiff also produced three large scrapbooks show- 
ink quantities of its advertising in trade magazines from 
1931 to 1951. The scrapbooks in general show the sample 
of the advertising, the magazine in which it appeared, and 
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the date. These two scrapbooks and a separate folder 
have been offered in evidence as Plfs’. Exh. No. 13. (Rp. 
42-44). In passing, we call the Court’s attention to the 
plaintiffs’ Certificate (Rp. 41) which it gave to purchasers 
of its machines reading: 

“This certifies that the holder of this license is the 
owner of Cube Steak: Machine Model-and is en¬ 

titled to use the name ‘Cube Steak’, a trade-mark reg¬ 
istered in the United States Patent Office Number 
271479, in conjunction with the operation of the ma¬ 
chine of the above-described serial number, and the 
meat cut on said machine.” 

The article appearing in the Butcher’s Advocate and Ap¬ 
proved Merchant of August 7, 1935 (Rp. 42-43) (found in 
the envelope marked Plfs’. Exh. No. 12) reads: 

“ ‘CUBE STEAK’ Guarded Jealously” 

“Jealous indeed is the Cube Steak Machine Company 
of its registered trade-mark name ‘ Cube Steak ’ which 
seems to have been used indiscriminately by certain 
other tendering devices. And rightly so, for being 
first in the field with a part that has met with unusual 
success from the butcher trade, the company justly 
feels that its trade-mark name ‘Cube Steak’ is a valu¬ 
able goodwill item to be used only with the real and 
original Cube Steak machine. This situation brings 
to mind a similar one which occurred years ago in the 
refrigeration field when Frigidaire first made its bow. 
Immediately any machine which refrigerated was a 
‘Frigidaire’ regardless of the make or type.” 
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This advertising has been offered in evidence in volume, 
because the Assistant Commissioner gave as one of the 
grounds of his decision that the plaintiff had not proved 
its advertising in the Patent Office Record. 

The Affidavit of Carl F. Spang in the Patent Office Record 
(Plfs’. Exh. No. 4, Rp. 95) further states: 

“Among the large users of applicant’s machines 
bearing the trademark ‘CUBE STEAK’ are The Great 
Atlantic & Pacific Tea Company which began to pur¬ 
chase these machines in 1928, the First National Stores, 
Inc. of New England and New York which began to 
purchase these machines in 1930. Also, 

Safeway Stores, Inc., Pacific Coast & Middle West 
Kroger Grocery & Baking Co., Middle West 
The Economy Markets, Boston and New England 
The Mohican Company, New England & New York 
State 

Piggly Wiggly Co., Middle West and South 
Loblaw Groceterias, Buffalo and Canada 
Jewell Tea Co., Middle West 
National Tea Co., all over the United States 
The Pender Stores, Southeastern United States 
Southern Grocery Co., Southeastern United States 
Ralph Grocery Co., Los Angeles, Calif. 

Hinky Dinky Stores, Nebraska 
Grand Union Co., New York State 
Winn-Lovett Grocery Co., Southeastern United 
States” 

“Among the Chain Restaurants purchasing and using 
these machines bearing the trade-mark ‘CUBE 
STEAK’ are the following: 
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Waldorf Restaurants, Boston and New York 
Howard Johnson, from Maine to Florida 
Forum Cafeterias, Kansas and Illinois 
The S. & W. Cafeterias, North Carolina 
The Marquis Co., Chicago, HI., and surrounding 
territory 

The Owl Drug Co., Pacific Coast and Middle West 
Pullman Co., on dining cars 
Matson Line, on steamships 

The United States Army and Navy have also pur¬ 
chased and used a large number of this company’s 
‘CUBE STEAK’ machines for cutting Cube Steak for 
use on battleships, in training camps, navy yards, mili¬ 
tary posts, etc.” 

Mr. Spang corroborated his brother’s Affidavit (Rp. 44-45). 

No other manufacturer has used the name “Cube Steak” 
on his meat tenderizing machines. Mr. Spang testified 
(Rp. 73): 

“Q. Has any other steak tenderizing machine manu¬ 
facturer used the name ‘Cube Steak’ on his machines 
at any time, to your knowledge 1 
A. No, they have never used the words ‘Cube Steak’ 
to note a tenderizing machine. It has never, to our 
knowledge, been done.” 

The name “Cube Steak” is solely the trade-mark of the 
plaintiff company and has been used since 1925 to identify 
its own tenderizing machines, and the steak tenderized on 
its machines. 
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2. Common Use of Generic Terms Such As 
Meat Tenderizing Machines. 

There is no necessity for anyone to nse the name “Cube 
Steak Machines” or “Cube Steak”, in other than its proper 
trade-mark sense, i.e. to identify meat tenderizing' ma¬ 
chines made by the plaintiff, and the meat tenderized on 
those machines. The generic or descriptive name for the 
type of machine which the plaintiff calls “Cube Steak Ma¬ 
chine” is Meat Tenderizer, Meat Tendering Machine, and 
more commonly at the present time, Steak Machine (Mr. 
Spang, Rp. 45). The Patent Office has its own classification 
for these machines, under Class 17, Butchering and Sub¬ 
class 25, which it calls Meat Tenderers. Classification Bul¬ 
letin No. 190 defines Sub-class 25 more particularly as “De¬ 
vices for rendering meat more suitable for eating by 
pounding, mashing or cutting without severing” (Plfs\ 
Exh. 14, Rp. 122 & 123, and Mr. Spang, Rp. 46). 

But the most illuminating and conclusive exhibit in the 
entire case, we believe, is the stack of patents, some 69 in 
number, offered in a group as Plfs*. Exh. No. 15 (Rp. 46-49). 
If all the patents on Meat Tenderers found in Sub-class 
25 to 31 had been included, they would have exceeded 400 
in number. For the assistance of the Court we have pre¬ 
pared a list of these patents, identifying them by name, 
number, date and title, with occasionally a quotation from 
the patent, to show the Court the wide use of the generic 
terms Meat Tenderizing Machines, Meat Tenderers, and the 
like. This list is marked “Appendix A” and is found at 
the end of this Brief. The art begins with Putnam patent 
No. 45633, granted December 27, 1864 for Meat Tenderer. 
The art was substantially developed when Joseph P. 
Spang entered the field with his first patent No. 1,570,- 
792, granted January 26, 1926 for Meat Tenderer. (Rp. 
85-90), which Mr. Spang was the first to call a “Cube 
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Steak Machine”. A number of later Spang patents 
showing later models of machines are shown in this 
group. Also included are patents granted to principal 
competitors of the plaintiff company. The Gurney pat¬ 
ents are significant, because it was other Gurney patents 
which the Examiner relied on to show occasional generic 
use of the terms “cube” or “cubed steak”. However, 
this group of patents shows no use whatever either before 
or after Mr. Joseph Spang’s first paient mentioned above 
of any generic use of the terms “Cube Steak” or “Cube 
Steak Machine”. It is wholly unnecessary and improper 
to use the names “Cube Steak” and “Cube Steak Machine” 
to identify any meat tenderizing machine except the plain¬ 
tiffs’. When used to identify the plaintiffs’ machine it is, 
of course, strictly a trade-mark use. This great number of 
different kinds of Meat Tenderers from 1864 to date, how¬ 
ever, shows conclusively that there is no occasion to apply 
the doctrine that the name given to a patented article to 
describe it becomes free to all to use on the expiration of 
the patent. Here Meat Tenderers existed long before Joseph 
P. Spang patented his first machine, and the patent itself 
calls it by its generic name “Meat Tenderer”. And the 
plaintiff company has further applied the trade-mark 
“Cube SteakMachine” to a great many different models 
of its machines, and not to identify any particular one. 

The common use of generic names such as Meat Tenderiz¬ 
ing Machines, Meat Tenderer, Steak Machine, and Tender¬ 
ized Steak is further shown by many exhibits such as “1951 
Classified Directory of the National Wholesale Exposition”, 
where on Page 151 is a heading “Steak Machines and Ten- 
derizers”, and the page from the Classified Directory of 
the New York City Telephone Book, (page 1627) which 
shows a listing of “Steak Machines” (Plfs’. Exh. No. 16, 
and Kp. 49). 
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The competitors of the Cube Steak Machine Company 
also use generic terms such as Meat Tenderizer for their 
machines. The plaintiffs’ principal competitor is the Ho¬ 
bart-Federal Engineering Company of Troy, Ohio, who 
bought out the Federal Engineering Company from the 
inventor, Aldrich Jackson. Next is the Toledo Scale Com¬ 
pany of Toledo, Ohio. Third is the U. S. Slicing Machine 
Company and fourth is probably Sir-steak Machine Com¬ 
pany of Acton, Massachusetts. Others are Detroit Leland 
Co. and the Sanitary Scale Co. (Mr. Spang Bp. 50-51). 
Mr. Spang believes that the plaintiff company makes 20 
to 25% of the steak machines sold. He things Hobart- 
Federal Company probably does a similar amount, and 
the remaining 50% of the business is probably divided 
among the other manufacturers, with the Toledo Scale 
Company as probably the next largest. A number of trade 
magazines showing the advertisements of steak tenderiz¬ 
ing machines by these competitors have been placed in evi¬ 
dence as Plfs’. Exh. No. 16 (Bp. 52-54). All of them call 
their machines Meat Tenderizers, Steak Tenderizers, Steak 
Machines, and the like. The magazine “Meat Merchandis¬ 
ing” of November 1950 is interesting. It contains an article 
(p. 44) about Tenderized Steak Sales. The second para¬ 
graph reads: 

“The most popular item to be run through the steak 
machine is the small, boneless beef steak known as the 
diced steak, the minute steak or—incorrectly— the 
‘cube’ steak.* This steak usually weighs about four 
ounces, is made from round or chuck, and outsells all 
other kinds of beef-steak on the market.” 

A footnote at the bottom reads: 

“Cube Steak is a registered name and is properly 
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used only if the steak is made on the ‘ Cube Steak Ma¬ 
chine. ’ ” 

Also among these exhibits are a Price List of the Metro¬ 
politan Ice Company of Watertown, Massachusetts who 
offer frozen “Tenderized Steaks” for sale, advertisements 
of meat markets of Tenderized Steaks, menus of restau¬ 
rants which offer “Tenderized Steak Sandwiches” and a 
Howard Johnson’s menu which offers “Tender-Cut Beef 
Steak” (Rp. 53-54). 

It is apparent, therefore, that the generic names such 
as Meat Tenderizer, Meat Tenderers, Steak Machines and 
the like are the names used in the trade for these machines, 
and that the name “Cube Steak” is actually and properly 
a trade mark coined by the plaintiff company to identify its 
own machines in the trade. There is no need whatever 
for anyone to use the name “Cube Steak Machine” for any 
tenderizing machine not made by the plaintiff company 
to use the name “Cube Steak” for any tenderized steak 
not processed on the plaintiffs’ machines. 

3. Trade Marks Used by Competitors to 
Identify Their Own Machines. 

Each competitor of the plaintiff company has its own 
trade mark to identify its own tenderizing machine. Many 
of these trade marks are registered. 

The Hobart Federal Engineering Company uses the 
trade-mark “Steak Maker” and owns Regn. No. 505,916 
(Rp. 125). The U.S. Slicing Machine Company uses the 
trade-mark “Tender Steak” and owns Regn. No. 430,451. 
(Rp. 126). The Federal Engineering Company of Minne¬ 
apolis, now owned by the Hobart Company uses the trade¬ 
mark “Tender-Diced Minute Steak” and owns Regn. No. 
352,364 (R.p. 127). 
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“Tenderet” is used by the Tenderet Corporation of 
Chicago, Illinois, Regn. No. 326,566. (R.p. 128) 

“Kroshut” is used by Frank W. West, d.b.a. Ideal Mfg. 
Co of Bellefonte, Pa. Regn. No. 340,366. (R.p. 129) 

“Steakmaster” Regn. No. 310,385 is used by Foster 
Brothers and Chatillon Company. (R.p. 130) 

“ Delicator” Regn. No. 539,876 is used by the U. S. Slic¬ 
ing Machine Company. (R.p. 131, 132) 

“Klever Kleever” Regn No. 509,532 is used by the Bel- 
sam Company of Vineland, New Jersey. (R.p. 133). 

“Waffled” Regn. No. 301,780 is used by Waffled Steak 
Machine Inc. of Buffalo, New York. (R.p. 135) 

The American Mine Door Company has used the name 
“Latticed Steak”. (R.p. 136) and “Diced Steak” (R.p. 
137, 138) 

All of these registrations are for Meat Tenderizing Ma¬ 
chines in Class 23 and copies of these registrations are 
Pits’. Exh. No. 17, (R.p. 125-138; and Mr. Spang R.p. 
55-57). 

The plaintiff also offered Tenderized Steak display 
papers showing the use of other trade-marks by grocery 
stores or other steak machine manufacturers. The First 
National Stores in New England call their tenderized 
steaks “Tender-Knived”. The Star Market Company in 
Massachusetts uses “Tenda-Cut Steak”. “Tenderettes” 
is used by the Stop and Shop Markets in Massachusetts. 
“Toledo Steak” is the trade-mark used by the Toledo Scale 
Company to identify steaks processed on their steak ten¬ 
derizing machines. “Tender-knit” is also used by the 
Hobart Federal Company (R.p. 140). These papers are 
offered as a group as Plfs*. Exh. No. 18 (R.p. 57-59). 

It is obvious from the above that other companies mak¬ 
ing tenderizing machines and groceries selling tenderized 
steaks commonly use their own trade-marks to identify 
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their machines and steaks so tenderized. None of them 
uses the name “Cube Steak” to describe its machine. All 
of them, however, have been able to register their own 
marks. 

4. The Plaintiffs’ Constant Efforts to Protect “Cube 
Steak” as its Own Trade Mark Identifying Its Own 
Machines. 

Plaintiff has waged a continuous campaign to notify the 
trade and the public of its rights in its trade-mark “Cube 
Steak”. It does this by advertising in the trade magazines, 
and by articles in the trade magazines winch state that the 
words “Cube Steak” is the trade-mark of the Cube Steak 
Machine Company and can only be properly used to identify 
plaintiffs’ machines and steaks processed on those ma¬ 
chines. 

The plaintiffs’ rights in its “Cube Steak” trade mark 
have been adjudicated in a suit, Cube Steak Machine Com¬ 
pany, Inc. v. Racoff, brought in the Superior Court of 
Suffolk County, Massachusetts, in 1932. The suit was 
brought to enjoin use of the words “Cube Steak” by the 
defendant who ran a market, and offered for sale a meat 
product which he called “Cube Steak” but which was not 
processed on one of the plaintiffs’ machines. The Court 
granted an Injunction against further use of the name. 
Certified copies of the proceedings are Plfs’. Exh. 19, (R.p. 
141-151 and Plfs. Mr. Spang R.p. 59-61). While this decision 
is res judicata only between the parties, it is, of course, 
entitled to weight in a registration proceeding in this Court 
as an adjudication of plaintiffs’ trade-mark rights. 

Plaintiffs’ rights in its trade-mark “Cube Steak” were 
further established in a Complaint filed with the Federal 
Trade Commission by Federal Engineering Co. of Minnea¬ 
polis, in which plaintiffs’ trade-mark rights were chal- 
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lenged by this competitor. After thorough investigation 
the Federal Trade Commission ruled that there was no 
violation of law in the plaintiffs’ contention that it owned 
exclusive trade-mark rights in the words “Cube Steak”, 
and no complaint was issued. The Federal Trade Com¬ 
mission letter refusing to issue the Complaint is in Plfs’. 
Exh. 19 (R.p. 151-152; Mr. Spang R.p. 61-62) 

About the same time the plaintiff company was engaged 
in a patent interference with Aldrich Jackson of the Fed¬ 
eral Engineering Company. The plaintiff company won 
the interference, and the matter was settled by an agree¬ 
ment with Federal Engineering Company in which the 
latter expressly recognized and acquiesced in the plaintiffs’ 
exclusive rights to its trade-mark “Cube Steak”. See Par. 
8 of the agreement found in Plfs’. Exh. 19 (R.p. 152-160 
and Mr. Spang R.p. 62-63). 

The plaintiff in addition has sent out thousands of notices 
of its trade mark rights by direct mailing, and for distribu¬ 
tion by the company’s distributors and agents. Mr. Hack- 
erman identified the printed notice, Plfs’. Exh. No. 2 (R.p. 
84 and R.p. 23). These notices are also sent to anyone who is 
found using the trade-mark “Cube Steak” improperly. 

Similar notices were advertised extensively to the trade 
in trade magazines. A typical advertisement is in Plf’s. 
Exh. 20, (R. 161) as follows: 

“Don’t Be Misled 

The trade mark “Cube Steak” is registered and copy¬ 
righted in the United States Patent Office, Washington 
D.C., and can be used only in advertising or selling 
meat cut on a genuine Cube Steak Machine, manufac¬ 
tured solely by the Cube Steak Machine Company, 
Boston Mass. 

Protect Yourself and be sure that when buying 
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your Cube Steak Machine, you get the original and 
genuine “Cube Steak Machine,” which gives you 
legal permission and rights to advertise and sell this 
nationally advertised meat dish, under the registered 
and copyrighted trade name, “Cube Steak”. 

No Other Is Genuine” 

Similar notices are reproduced at E. 161-165 (Pits’ Exh. 
20), and include the “Cube Steak” Trade-Mark guarantee 
(B. 162) (Mr. Spang, E. 64-65). 

In addition the plaintiff company sends out notifying 
letters to individuals, which are followed up by a second 
letter, and if necessary, third letter is sent by the plain¬ 
tiffs’ attorneys who threaten legal action if the infringe¬ 
ment is not stopped. Some typical examples of these letters 
sent out over a period of years are in evidence as Plfs. Exh. 
No. 20 (reproduced at E.p. 167-194). These notifying let¬ 
ters have invariably been sufficient to stop further im¬ 
proper use of the trade-mark, and no other trade-mark 
suit since the suit against Eacoff has had to be brought. 
(Mr. Spang E.p. 64-65). These letters of notice are now 
sent out on the average of about 1 or 2 per month, and in¬ 
variably the improper use stops after notice. 

A further illustration of plaintiffs’ constant efforts to 
police its trade-mark and to prevent improper generic use 
of its “Cube Steak” trade-mark is with regard to the 
Anderson & Stebber patent No. 1,907,413, granted May 2, 
1933 (E. 219-224). In this patent the machine is described 
as producing a cube steak by a slitting action on flank meat. 
The Examiner in the Office action dated February 14, 1949 
in this Application herein involved relied on this patent 
as an instance of generic use of the words “Cube Steak”. 
But it is noted that this patent is not mentioned in the 
Examiner’s Statement of record herein (Deft’s. Exh. No. 
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1) (E. 225-239). However, it is noteworthy that the plain¬ 
tiff company in 1931 protested to Mr. Anderson against 
his use of the term “Cube Steak” in his patents. Mr. An¬ 
derson then apologized and agreed not to use those words 
any more by his letter dated August 20, 1931 (Mr. Spang 
E. 71-72; Plfs\ Exh. 22, E. 218). 

Another instance is in Eeinwald patent No. 2,186,429, 
granted January 9, 1940 which was entitled “Cube Steak 
Cutter and Flattener” (E.p. 215-217). Here the plaintiff 
company protested both to Mr. Reinwald and to the Com¬ 
missioner of Patents against this improper use of the words 
“Cube Steak” —Mr. Spang E. 98-99, (Plfs’ Exh. No. 22„ 
E. 211-217). It is noteworthy that, due to this and similar 
protests the Patent Office has now adopted a practice pro¬ 
hibiting description of devices or compounds in patent ap¬ 
plications by their trade-mark names unless accompanied 
by a generic description of the device or compound. Thus 
the very evidence which the Patent Office relies on in this 
case to defeat plaintiffs 1 registration, (found in the patents 
to Czapar No. 1,991,546 and Motrinec No. 2,167,051 ( Memo 
R. 4) is now contrary to their own regulations! The cur¬ 
rent Manual of Patent Examining Procedure, Sec. 608.01 
(v) states: 

“Although the use of trade-marks having definite 
meanings is permissible in patent applications, the 
proprietary nature of the marks should be respected 
and every effort made to prevent their use in any man- 
ner which might endanger their validity as trade¬ 
marks. The Examiner should not permit the use of 
language such as ‘the product X (a descriptive name) 
commonly known as T.M. (trade-mark).* ” 
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5. Additional Evidence that the Plaintiffs’ Trade- 
Mark “Cube Steak” Has Become Distinctive of the 
Plaintiffs’ Goods. 

The plaintiff has also offered copies of a group of letters 
it has received over the years which refer to “Cube Steak” 
as identifying the plaintiffs’ machines or the meat pro¬ 
cessed on them. These letters make it clear that the words 
“Cube Steak” have become distinctive of the plaintiffs’ 
goods, and that in the minds of the trade and public they 
are regarded as identifying the plaintiffs’ machines and 
meats processed by them. (Pits’. Exh. 21 reproduced at 
R.p. 197-210; Mr. Spang R.p. 66-67). 

Another example is Swift & Company’s advertisement 
of “Swift’s Cube Steak Beef Roll”, wherein it is expressly 
stated: 

“Note: This roll is suitable for use in any steak 
tenderizing machine, but steaks to be called Cube 
Steaks should be made on the Genuine Cube Steak 
Machine”. (Pits’. Exh. 21, R.p. 195 and Mr. Spang 
R.p. 66-67). 

The Trade Witnesses. The plaintiff also offered the tes¬ 
timony of three trade witnesses, George Katz (R.p. 11), 
Milton Mendelson (R.p. 17) and Samuel L. Hackerman 
(R.p. 19) all of Washington, D. C. to similar effect. The 
first two operate grocery stores in Washington, and Mr. 
Hackerman in addition, has operated grocery stores for 
A & P, and is now a distributor of the plaintiffs’ Cube 
Steak Machines. Mr. Katz and Mr. Mendelson use the 
plaintiffs’ Cube Steak Machines. Each testified to the 
generic or descriptive name for machines of this nature, 
i.e. tenderizing machines, and that “Cube Steak” in the 
mind of the trade means the tenderizing machines made 
by the plaintiff company and tenderized steak processed 
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on those machines. In addition are the Affidavits of Harold 
A. White of First National Stores, Inc. (R.p. 101) and W. 
E. FitzGibbon of Kroger Co. Inc. (R.p. 107) to the 
same effect in the Patent Office Record in Plfs’. Exh. No. 4. 

6. Injury to the Plaintiff and to the Public if Plain¬ 
tiffs’ “Cube Steak” Trade Mark Is Held Public 
Property and Hence Unregistrable. 

Mr. Spang told of the plaintiffs’ efforts to make their 
tenderizing machines the best on the market, and of the 
importance of the “Cube Steak” trade-mark to them in 
identifying their machines. Mr. Spang then testified (R.p. 
33): 

“Our machine definitely will tenderize to a greater 
degree than any of these other type machines for that 
reason. . . . 

“The Court: You think it is a better machine than 
the machines of your competitors? 

“Witness: Yes, we do.” 

Mr. Spang further pointed out how the plaintiff company 
would be plundered of the good will it has created for its 
“Cube Steak” Machines, if other tenderizing machine 
manufacturers are allowed to use the trade-mark “Cube 
Steak” indiscriminately (Rp. 67-70). The trade-mark 
“Cube Steak” is a guarantee to the purchasing public 
that steaks so marked have received a certain kind and 
amount of tenderizing and so should be tender and edible. 
If others are allowed to use the name “Cube Steak” indis¬ 
criminately, the public will be confused and defrauded, 
because the name “Cube Steak” will no longer mean that 
the meat has received a certain kind and degree of tender¬ 
izing. As Mr. Spang testified (R.p. 70-71): 

“So, they (our competitors) rounded out their line 
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right after the war with their increased capacity and, 
of course, that brought a great deal of competition in 
for us and we had to work a little harder and we tried 
to make our machine more distinctive than the other 
machines. We have a few gimmicks that we feel make 
the steak more tender than these other tenderizing ma¬ 
chines. They have a few ideas of their own that they 
probably would claim would help. 

By Mr. Porter: 

“Q. You have just said that you regard your ma¬ 
chine better in certain respects than your competitors. 
Will you tell me if it is true that you tried to protect 
those advantages and particular cuts of your machine 
by your trade-mark “Cube Steak”? A. Yes, there are 
all kinds of vrays you can treat a steak to make it more 
tender. If you run it through a “Cube Steak” ma¬ 
chine you are giving yourself the best chance of mak¬ 
ing the job of tendering complete. 

We always feature a solid disc knife in our machine, 
which these other machines cannot do. We show that 
here plainly on our advertising. It will cut more fibers 
than any of the other machines. So, a customer is pro¬ 
tected in buying “Cube Steaks” in a guarantee of 
tenderness more than if the same steak is run through 
another machine. 

“Q. And do you feel that if your trade mark rights 
in the words “Cube Steak” are not upheld you will 
be placed at the mercy of your competitors and that 
your customers may be defrauded? A. Yes. I feel we 
will have an awful lot of trouble staying in the business 
if that is at all possible. If everybody could call their 
machine “Cube Steak machine” it could be no par¬ 
ticular advantage to a meat dealer from a trade mark 
standpoint to buy our machine.” 
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We respectfully submit, therefore, that the plaintiff com¬ 
pany and the public are entitled to the protection of the 
trade mark “Cube Steak” as identifying the plaintiffs’ 
machines and the meat processed on them. A fortiori, the 
plaintiff company is entitled to register its trade mark. The 
fact that the plaintiffs’ trade mark “Cube Steak” is widely 
known to the trade and to the public is due solely to the 
plaintiffs’ own advertising, and the “Cube Steak” display 
papers and signs used by the meat markets. The name 
would be unknown except for this advertising. The plaintiff 
company originated the trade-mark “Cube Steak” to iden¬ 
tify its own meat tenderizing machines. It had not been 
used previously. There is no reason whatever for anyone 
to use the name “Cube Steak” for a meat tenderzing ma¬ 
chine not made by the plaintiff, or for meats not tender¬ 
ized on the plaintiff’s machines. The generic names for 
such machines are well known; Meat Tenderizing Machines, 
Meat Tenderers, Steak Machines, and the like. The generic 
name for the meat thus tenderized is “Tenderized Steak”. 
It is simply not true that the name “Cube Steak” is gen¬ 
eric or descriptive of a type of steak, like hamburger, as 
the Patent Office contends. The Patent Office simply did 
not know the facts. The plaintiff company is constantly 
alert and does everything it can to prevent any improper 
use of its trade-mark “Cube Steak”. We respectfully sub¬ 
mit, therefore, that on the facts proven and established m 
this case the plaintiffs’ trade-mark “Cube Steak” is clear¬ 
ly entitled to protection and is properly registrable under 
Section 2(f) of the Trade-Mark Act of July 5, 1946. 

The trade which buys plaintiffs’ and its competitor’s 
tenderizing machines—retail meat markets, the hotel and 
restaurant trade—well know that “Cube Steak” is the 
plaintiffs’ trade-mark for its tenderizing machines and 
meats processed on them. Naturally the plaintiff company 
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advertises its tenderizing machines to the trade, and not 
to the general public, because the trade is its customer. The 
fact that some of the general public may not know this fact 
is immaterial. The general public is not well informed of 
many facts of standard commercial practices, and trade 
mark rights particularly do not depend upon how well 
informed the general public may be that a particular sym¬ 
bol or words are a trademark. The fact that the sym¬ 
bol or words are actually used as a trade mark is enough. 
The District Court completely misunderstood settled trade 
mark law in imposing on the plaintiffs the burden of prov¬ 
ing “that the general public believes the words indicate a 
producer and not a product’’ (Memo, R. 5). The trade 
which buys and uses tenderizing machines knows that 
“Cube Steak” is plaintiffs’ trade mark for its machine, 
and that is enough. This fact has been proved convincingly 
and beyond dispute. 

It is settled law, of course, that trade-marks are pro¬ 
tected even though the buyer or the general public does 
not know the identity of the manufacturer of the goods, 
whether it is a dealer’s mark, or what the mark may mean 
as to particular goods. Trade-mark law does not re¬ 
quire that the general public be well informed about 
commercial practices. It is enough that here the pub¬ 
lic buying a “Cube Steak” gets a piece of meat ten¬ 
derized in a particular manner,—and can rely on that 
fact. “Cube Steak” here means “a single thing (i.e. 
a piece of meat tenderized in a particular manner) 
coming from a single source (i.e. machines manfac- 
tured by the plaintiff company) and well known to the 
community”. The general public is not required to know, 
what the trade buying plaintiffs’ machines knows, that it 
also means meat tenderized in a particular manner on one 
of plaintiffs’ machines. Most of the general public possibly 
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never heard of the plaintiff company, and could not name 
any of the large manufacturers of meat tenderizing ma¬ 
chines. Nevertheless the trade-marks used to identify 
these machines, and the product of these machines, are 
entitled to protection. We submit that the following lan¬ 
guage from Nims on Unfair Competitions and Trade-Marks 
(4th Ed. 1947, p. 169-170) relative to secondary meaning 
is equally applicable to the present situation: 

“ Secondary meaning may exist between a name and 
a manufacturer or seller whose identity is not known 
to the buyer. Many articles are asked for by brand 
name. The buyer seeks the product of some one par¬ 
ticular concern. He does not know its name, or its 
location, or whether it is a corporation or an individ¬ 
ual. He knows only he seeks a particular thing known 
by a name familiar to him. There are many articles 
on the market that have been sold for years, for which 
buyers have a decided preference, yet probably not one 
in a hundred of such persons could tell the name of the 
maker. Nevertheless this buyer's preference for the 
goods of this unknown concern is a species of indus¬ 
trial property having a very decided market value and 
it may rest upon secondary meaning. This idea was 
expressed by the Supreme Court when it said of Coca- 
Cola that it means ‘a single thing coming from a single 
source and well known to the community. * 

‘It is not of controlling importance to the true ap¬ 
plication of the secondary meaning theory that the 
public should appreciate the personal identity of the 
manufacturer. The deception involved in every such 
case, as in a trade-mark case, is said to be a deception 
as to the origin of the goods; but this is a formula for 
expressing the ultimate result. With reference to ar¬ 
ticles which have trade names, it is the article itself 
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and its good qualities which the public appreciates 
and which cause it to desire to get the genuine article 
made by the manufacturer who has established its 
reputation, rather than something made by someone 
else. Particularly under present day conditions, the 
purchasing public may have a fixed purpose to buy 
a given article and not a substitute therefor, and yet 
be quite ignorant whether the genuine article is made 
by one or another manufacturer. Even under earlier 
conditions, the purchaser of ‘Stone Ale’ or ‘Camels’ 
Hair Belting’ or ‘Glenfield Starch’ very likely knew 
as little as he cared about the personal identity of the 
maker.’ ” (Denison, J. in Saalfield Pub. Co. v. Mer- 
riam Co., 238 F. 1, 8 (CCA 6, 1917). 

Also analogous is the frequent situation where the plaintiff 
sells his goods to the wholesale trade and the defendant 
to the retail trade or vice versa, and the defense is made 
that there can be no trade-mark infringement or unfair 
competition because the parties are not in competition with 
each other. This defense, of course, is now regularly re¬ 
jected by the Courts. See the excellent discussion in Nims, 
Sec. 374, (pages 1194-1206). Yet the general public may 
have no knowledge of the goods sold to the wholesaler, 
which goods may be machines used by the wholesaler and 
never sold to the public. Thus, in the present case, it is 
wholly immaterial that the general public is familiar only 
with the “Cube Steaks” which it buys from the meat mar¬ 
ket or eats in the restaurant—and does not know it is also 
a trade-mark coined and used by the plaintiff company to 
identify tenderizing machines sold to the meat markets 
and restaurants and on which the meats sold as “Cube 
Steaks” to the general public are tenderized. 

This Court, of course, is well aware that trade-marks 
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may indicate the maker of goods, the selector of goods, or 
the processor of goods (Nims (supra) Sec. 193, 194, and 
212). The latter are known as service or certification marks. 
Here plaintiffs’ “Cube Steak” trade-mark indicates two 
things: its tenderizing machines sold to the meat markets, 
hotels and restaurants—and the meat products processed 
on plaintiffs’ machines, which products are then sold to 
the purchasing public. The plaintiff company, of course, 
is entitled to register its “Cube Steak” trade mark on 
both its tenderizing machines (in the present case) and 
to indicate the meats processed on its machines, as in the 
companion certification mark application referred to above 
(P. 4-5). See Nims (Supra) Sec. 212, at p. 619. 

The action of the Patent Office and District Court in re¬ 
fusing plaintiffs’ registration means that the Court has 
confiscated and destroyed plaintiffs’ valuable private prop¬ 
erty in its “Cube Steak” trade mark, on which it has spent 
$306,000 in advertising. The trade will inevitably construe 
this as a court decision holding plaintiffs’ trade mark to 
be public property, which can be used by anyone. The 
result will be destruction of the plaintiffs’ business, and 
endless confusion to the trade and that part of the public 
which now believes when it buys “Cube Steak” that it is 
getting meat tenderized in a superior manner. If part of 
the public believes that “Cube Steak” means a cut of meat 
tenderized in a superior manner, as the plaintiff company 
believes its tenderizing machines are superior to those of 
its competitor’s (Mr. Spang R. 33), it is entitled to protec¬ 
tion in that belief, and the plaintiff company is entitled to 
the rewards and good will created by that reputation. The 
Patent Office and the District Court could simply not have 
understood the havoc, confusion, and ruin to the plaintiffs’ 
business which their decision causes (Mr. Spang R.p. 67- 
70). 
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At the same time, we point out that a registration is not 
final. It is still subject to cancellation, if improperly 
granted. The Trade-Mark Act of 1946 fully protects the 
public interest. 

VI. The Law— 

The Law Is Clear That Trade-Marks Do Not Lose 
Distinctiveness and Become Generic, Except Through 
Abandonment, Acquiescence or Laches. There Is No 
Evidence of Abandonment, Acquiescence or Laches 
Here. On the Contrary, The Plaintiff Has Made Every 
Possible Effort to Protect Its t( Cube Steak” Trade- 
Mark and to Notify the Trade and the Public of its 
Trade-Mark Rights. 

Trade-marks, of course, are protected by injunction 
against improper use, and by Registration. The plaintiff 
company seeks protection by Registration here. It is enti¬ 
tled to such registration here, under Sec. 2(f) of the Trade- 
Mark Act of July 5, 1946, if its mark has “become distinc¬ 
tive of the applicant’s goods in commerce”, and five years 
“substantially exclusive and continuous use” of the mark 
by the applicant is accepted as prima facie evidence that 
the mark has become distinctive. The Patent Office appar¬ 
ently admits that the plaintiffs “Cube Steak” Trade Mark 
was once distinctive, but contends it has lost its distinc¬ 
tiveness and become generic. However, the evidence in 
this case clearly establishes as a fact that it has not lost 
its distinctiveness, and has not become generic. And the 
law is settled and clear that a Trade-Mark does not lose 
its distinctiveness and become generic, except through 
abandonment, acquiesence or laches of the Trade-Mark 
owner. The fate of his Trade-Mark rests with the owner. 
If he uses it continuously and protects his rights by insist- 



35 


ing that no one shall use it as a trade-mark except himself, 
it continues to be his mark exclusively, regardless of any 
careless or even intentional use which may be made of it 
by some of the public in a generic sense, or even the ignor¬ 
ance of the public that it is in fact his trade-mark. The 
plaintiff, of course, has done everything within its power 
to protect this “Cube Steak” trade-mark, and to notify 
the trade and the public of its trade-mark rights. Hence, 
it is clear that the plaintiff has not lost its rights and cer¬ 
tainly is entitled to Registration. 

A trade mark and the reason for its protection is well 
defined by Upton in The Law of Trade Marks (quoted in 
Nims on Unfair Competition and Trade Marks, 4th Ed. 
P. 514) as follows: 

“A trade-mark is a name, symbol, figure, letter, form 
or device adopted and used by a manufacturer or mer¬ 
chant in order to designate the goods that he manufac¬ 
tures or sells and distinguish them from those manu¬ 
factured or sold by another to the end that they may 
be known in the market as his and thus enable him to 
secure such profits as result from a reputation for 
superior skill, industry or enterprise.” 

and more recently by Mr. Justice Frankfurter in Misha¬ 
waka Rubier & Woolen Co. v. S. S. Kresge Co., 316 U.S. 
203 at 205, 86 L.Ed. 1381 (1941) thus: 

“The protection of trade-marks is the law’s recog¬ 
nition of the psychological function of symbols. If 
it is true that we live by symbols, it is no less true that 
we purchase goods by them. A trade-mark is a mer¬ 
chandising short-cut which induces a purchaser to 
select what he wants, or what he has been led to believe 
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he wants. The owner of a mark exploits this human 
propensity by making every effort to impregnate the 
atmosphere of the market with the drawing power 
of a congenial symbol. Whatever the means employed, 
the aim is the same—to convey through the mark, in 
the minds of potential customers, the desirability of 
the commodity upon which it appears. Once this is 
attained, the trade-mark owner has something of value. 
If another poaches upon the commercial magnetism 
of the symbol he has created, the owner can obtain 
legal redress. ,, 

A leading case on loss of distinctiveness in a trade-mark 
is Saxlehner v. Eisner and Mendels on Co., 179 U.S. 19, 45 
L.Ed. 60 (1900), which involved the exclusive rights to 
the trade-mark “Hunyadi” used on bitter waters bottled 
in Hungary. The Court found that the mark had lost its 
distinctiveness and had become generic, but because there 
was no abandonment, nor acquiescence, this was not fatal. 
Mr. Justice Brown said (p. 33): 

“The evidence shows that these Hungarian bitter 
waters were largely known in this country as Hunyadi 
waters, and that in a certain sense Hunyadi had be¬ 
come a generic word for them. Of course, if it became 
such with the assent and acquiescence of Saxlehner, 
he could not thereafter assert his right to its exclu¬ 
sive use. But as this appropriation was made against 
his constant protest, and as he apparently made every 
effort in his power to put a stop to the use of it, it 
ought not to be charged up against his claim that the 
word had become generic.’’ 

The plaintiff was found guilty of laches against the par- 
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ticular defendant, however, and an injunction was denied 
as to the use of “Hunyadi”, but was nevertheless granted 
against defendant’s fraudulent copying of the bottle and 
label. See Nims on Unfair Competition and Trade Marks 
(4th Ed.) Sec. 407a, p. 1261-1264. 

Another leading case is Selchow v. Baker, 93 N.Y. 59 (un¬ 
reported in N.E. Reports) (1883) involving the trade-marks 
“sliced Animal s” or “Sliced Birds” used on puzzles for 
children. The defendant claimed that the articles had be¬ 
come well known to the public by these names, and hence 
that they were public property. The New York Court of Ap¬ 
peals granted an injunction, however. Judge Rapallo said 

(p. 66): 

“It cannot be true as a general proposition, as con¬ 
tended on the part of (the defendants, that when a manu¬ 
facturer has given to his products a new name invented 
by himself for the purpose of distinguishing them as 
his, and the article becomes generally known to the 
trade and to the public by that name, the name becomes 
public property and every one has a right to use it. 
That proposition can be sustained only in respect to 
names which are descriptive of the article and incapable 
of being appropriated as trade-marks. The value of a 
trade-mark consists in its becoming known to the trade 
as the mark of the manufacturer who has invented or 
adopted it, and in being known to the public as the name 
of an article which has met with popular favor. It can¬ 
not be that the very circumstances which give it value, 
operate at the same time to destroy it.” ... 
and (p. 69): 

“Our conclusion is, that where a manufacturer has in¬ 
vented a new name, consisting either of a new word, or 
a word or words in common use which he has applied 
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for the first time to his own manufacture or to an 
article manufactured for him, to distinguish it from 
those manufactured and sold by others, and the name 
thus adopted is not generic or descriptive of the article, 
its qualities, ingredients or characteristics, but is arbi¬ 
trary or fanciful and is not used merely to denote grade 
or quality, he is entitled to be protected in the use of 
that name, notwithstanding that it has become so gen¬ 
erally known that it has been adopted by the public as 
the ordinary appellation of the article.” 

An excellent statement of the law appears in Callmann 
on Unfair Competition and Trade Marks (2d Ed.) (p. 1149- 
1150) as follows: 

“The more attractive and successful the trade-mark, 
the more desirous competitors will be to deprive it of 
its value and reduce it to a common mark available for 
use by all. Courts must therefore inquire whether the 
mark has lost its trade distinctiveness and no longer 
refers to its original owner. Section 45 of the Lanham 
Act defines abandonment of a mark to include its tran¬ 
sition from a distinctive trade-mark into a common 
mark, if that development was caused or aggravated by 
acts of commission or omission on the part of the trade¬ 
mark owner. 

Once the mark is introduced and the article to which 
it refers established, the trade-mark owner assumes the 
risk that his distinctive word may degenerate into a 
common word. The courts should hold that it has thus 
changed character only if there is conclusive evidence 
thereof and if the particular circumstances make that 
metamorphosis probable. Otherwise, the most valuable 
trade-marks would soon become publici juris. If the 



39 


trade-mark owner advertises his mark and the article 
widely and effectively, the public will soon accept it as 
descriptive and generic. ‘The fact that a large part of 
the public may associate a trade name with the generic 
name for a product is a tribute to the skill with which 
the firm has popularized the name. To put a penalty 
upon such a skill and to say that the generalization of 
the trade name by the public as a result of the origin¬ 
ator’s publicity must deprive him of his monopoly in 
the name would, in the absence of special circumstances , 
be the height of injustice.” 

In Winthrop Chemical Co. Inc. v. Blackman, 150 N.Y. 
Misc. 229, 268 N.Y.S. 647, 24 T.M.R. 106 (N.Y.Sup.Ct. N.Y. 
County 1934) the trade-mark “Veronal” and four others 
for barbiturates were involved. The defense again was that 
‘ ‘ Veronal ’’ had become generic. Judge McLaughlin granted 
a permanent injunction, and said (24 T.M.R. at pp. 109-110): 

“The defendants claim that “Veronal” is not now 
the exclusive property of the plaintiff. Numerous ex¬ 
hibits have been received both in the form of packages 
of other parties for the same articles and catalogues 
and other papers showing that other proprietors at 
certain periods of time dispensed these articles under 
the name of “Veronal” to the public.-In addition, there 
is oral testimony to the same effect. The court is not 
impressed with any of this testimony to the extent of 
defeating the plaintiff’s claim for a valid trade-mark 
for its brand.” 

• • • 

“Veronal” has been widely sold in this country by 
the plaintiff; over 5,250,000 packages have been Sold 
since 1919. This is as a consequence of the long and con- 





40 


tinned use by the plaintiff of this trade-mark and is the 
result of its efforts to inform the professions and the 
public of its product. This wide-spread dissemination 
does not justify the defendants in the use of this trade¬ 
mark. If this argument were sound, then every time 
a plaintiff obtained the result of having the public pur¬ 
chase its article, that fact of itself would destroy a 
trade-mark. Arbitrary trade-marks cannot become 
generic in this way. Jacobs v. Beecham, 221 U.S. 263, 
31 S.Ct. 555, 55 L.Ed. 729 (1 T.M. Rep. 55); Coca-Cola 
Co. v. Koke Co. of America, 254 U.S. 143, 41 S.Ct. 113, 
65 L.Ed. 189 (6 T. M. Rep. 349); Imperial Cotto Sales 
Co. v. N. K. Fairbanks Co., 50 App. D.C. 250, 270 F.686 
(11 T.M. Rep. 107); Celluloid Mfg. Co. v. Cellonite Mfg. 
Co. (C.C.) 32 F. 94.” 

Note also that the defendant relied upon extracts from medi¬ 
cinal and pharmaceutical dictionaries, journals and books, 
which mentioned “Veronal” by name. The Court rejected 
this evidence when it appeared that these books included the 
names of all drugs without differentiation between their 
common and generic, and their proprietary names (24 
T.M.R. pp. 109-110). 

We ask the Court to note also that this drug had a generic 
name: Diethylbarbituric acid. The decision was affirmed 
in 285 N.Y.S. 443,159 N.Y. Misc. 451. 

In an old case Burton v. Stratton, 12 F. 696 (C.C.E.D. 
Mich. 1882) involving the trade-mark “Twin Brothers” for 
yeast, the defense was that the name had become generic. 
The Court granted an injunction. Judge Brown said (p. 
702): 


“But if the primary object of the trade-mark be to 
indicate the origin of ownership, the mere fact that the 
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article has obtained such a wide sale that the mark has 
also become indicative of quality is not of itself suf¬ 
ficient to debar the owner of protection or make it the 
co mm on property of the trade. To hold otherwise would 
be to deprive the owner of the exclusive use of his trade¬ 
mark just at the time when it had become most valuable 
to him and stood most in need of protection. But if the 
same be suffered to come into general use without ob¬ 
jection from the original proprietor, it becomes merely 
generic, or indicative of quality.’* 

In N. K. Fairbank Co. v. Central Lard Co., 64 F. 133 (C.C. 
S.D.N.Y. 1894) the trade-mark involved was “Cottolene” 
for a lard substitute, and again the defense was that the 
name had become generic. Judge Townsend granted an in¬ 
junction and said (p. 136-7): 

“It is well settled that the inventor of an arbitrary or 
fanciful name may apply it to an article manufactured 
by him to distinguish his manufacture from that of 
others, and that the subsequent use of such word by the 
public to denote the article does not deprive the origin¬ 
ator of such word of his exclusive right to its use. 
Selchow v. Baker, 93 N.Y. 59; Ausable Horse-Nail Co. 
v. Essex Horse-Nail Co., 32 Fed. 94; Manufacturing Co. 
v. Read, 47 Fed. 712 .... It seems to be the law that, 
when manufacturers have educated the public to ask 
for a certain article by its trade-mark name, they have 
acquired the right to insist that products manufactured 
by others shall not be given to the public under that 
name. It is just that it should be so, for the benefit de¬ 
rived from such name can only be obtained by faithful 
service in furnishing articles of recognized value. More¬ 
over, if the trade-mark name might be adopted by 
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others, inferior articles might then be produced and 
sold under it; and thereby the value to manufacturers 
of the reputation of the name used by them as a trade¬ 
mark would be destroyed.” 

In Imperial Cotto Sales Co. v. N. K. Fairbanks Co., 270 
F. 686, 50 App. D.C. 250 (C.A.D.C. 1921) the same Trade- 
Mark “Cottolene” was involved in a Trade-Mark Opposi¬ 
tion against use of the same mark on an animal feed, and 
this Court affirmed the judgment sustaining the opposition, 
despite the fact that plaintiff’s Trade-Mark was now so well- 
known that it had come into common use in the language. 
Judge Van Orsdel said (P. 687) : 

“It appears that the predecessor in business of the 
opposer, the N. K. Fairbanks Company, coined the 
word “Cottolene” in 1887 as a trade-mark to designate 
a cooking fat made from cotton seed oil and oleo- 
stearine. The mark has been registered in most of the 
countries of the civilized world, and the goods of the 
opposer company bearing the mark have a wide inter¬ 
national reputation. The word “Cottolene,” coined and 
used exclusively by the opposer and its predecessor in 
business for over 30 years, has come to have a fixed 
meaning in the language. It appears in the modern edi¬ 
tions of the dictionaries. In the latest edition of the 
Standard Dictionary, it is defined as “a derivative of 
cotton seed used as a substitute for lard.” It will there¬ 
fore be observed that the word has come into the lan¬ 
guage solely by reason of its application by opposer to 
a certain class of goods, and the character of the goods 
defines its meaning.” 
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In California Cyanide Co. v. American Cyanide Co., 40 
F.(2d) 1013 (CCPA 1930) the plaintiff using “Citrofume” 
as a Trade-Mark for an insectiside opposed registration of 
“Citrus Dust” for similar goods. There was evidence that 
plaintiff’s Trade-Mark was widely known and in common 
use in the citrus fruit regions of the United States. The 
language of the Court in rejecting the defense of descrip¬ 
tiveness of the plaintiff’s mark is particularly applicable 
to the case at bar. Judge Garrett said (P. 1014^1015): 

“We find ourselves unable to concur with the view 
taken by the Commissioner that the word “ Citrofume” 
is descriptive of the goods or of the character or quality 
of the goods with which it is used. It is not a dictionary 
word, but was coined by appellant. It has no common 
meaning. It had no meaning whatever-indeed it did 
not exist—until applied to the product in question. It 
was not found in either common or trade language. 

Since its application to the goods of appellant, the 
word has doubtless come to have a trade meaning. That 
is one trade-mark purpose. By reason of the use it may 
now have a common meaning in the sections where 
commonly used, but it was not, to our minds, descriptive 
of the goods in their quality or character at the time of 
its adoption by appellant.” 

In a recent decision, Telechron, Inc. v. Telicon Corp., 97 F. 
Supp. 131 (D.C.D.Del. 1931) there is an excellent discussion 
of the Telechron Trade-Mark as a generic name (p. 149-154) 
Judge Leahy said (p. 153): 

“It is difficult to see how Telechron has become a 
generic term. It has been used on numerous articles. 
It can not be said to be generic for electric clocks, for 
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synchronous motors, range timers, radio clock timers, 
selectors or radios. It is not generic for all these pro¬ 
ducts, nor would it appear to be generic for any one. 
So too, it could not be generic for defendant’s related 
products such as crystals, radios or television sets.” 

In B.V.D. Co. Inc. v. Montgomery Ward & Co., 16 T.M.R. 
423—not reported in Federal Reporter—(D.C.N.D.I11.1926), 
a motion for preliminary injunction was referred to a Mas¬ 
ter who reported (p. 425): 

“The master is of the opinion that plaintiff is en¬ 
titled to a preliminary injunction as prayed for in the 
bill, restraining the defendant pending this litigation 
from offering for sale, selling or passing off as and for 
B.V.D. underwear garments not made by plaintiff. The 
fact that there are many who suppose that “B.V.D.” is 
the name of a type of underwear is of no importance 
except to show the great value of plaintiff’s trade¬ 
mark, and it does not authorize another dealer or manu¬ 
facturer to benefit therefrom. This does not mean that 
defendant may not sell underwear without sleeves and 
with short legs during the pendency of the suit, but that 
it shall not supply customers who call for B.V.D. under¬ 
wear with underwear of other manufacture without in¬ 
forming the customers as to the facts.” 

The preliminary injunction was granted by the Court, Cliffe, 
J. (p. 426).' 

See also: 

Coca-Cola Co. v. Kolce Co. of America, 254 U.S. 143 
at 146, 65 L.Ed. 189, (192a). 
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Jacobs v. Beecham, 221 U.S. 263 at 272; 55 L.Ed. 729 
(1910). 

Celluloid Mfg Co. v. Cellonite Co., 32 F. 94 at 98 (C.C. 
N.J. 1887). 

Eygeia Distilled Water Co. v. Hygeia Ice Co., 70 
Conn. 516 at 533-4; 40 Atl. 534 (1898). 

The English law, on which our own trade-mark is based, 
is to similar effect. See: 

Ford v. Foster L. R. 7 Ch. 611 at 628 (1872). 

Powell v. Birmingham Vinegar Brewery Co., L.R.2 
Ch. 54 (1896). 

Havana Cigar & Tobacco Factories v. Oddenino, 41 
R.P.C. 47 at 63 (1923). 

Stone & Co. Ltd. v. Steelace Mfg. Co., 48 R.P.C. 406 
to 418 (1929). 

The law is thus clear that a trade-mark does not lose its 
distinctiveness and become generic, except through aban¬ 
donment, acquiescence or laches of the trade-mark owner. 
There is, of course, no evidence of abandonment, acqui- 
esence, or laches here. The plaintiff has made every pos¬ 
sible effort to protect its “Cube Steak’* trade-mark and to 
notify the trade and the public that “Cube Steak” is its 
trade-mark. The machines in question have a generic name, 
Tenderizing Meats and the like which the trade commonly 
uses to describe these machines, and the plaintiffs’ competi¬ 
tors have their own trade-marks for their own tenderizing 
machines. There is no need for anyone to trade on the 
plaintiffs’ rights and to confuse the public by using the 
trade-mark “Cube Steak” improperly and not in its proper 
trade-mark sense—identifying machines made by the plain¬ 
tiff company and meats processed thereon. 
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IV. The Oases Relied on By the Patent Office Abe 
Clearly Distinguishable on Their Facts and Do Not 
Apply to the Present Case. 

As stated above, the plaintiff company originated tbe 
name “Cube Steak” as a trade-mark for its machines in 
1925 and has used that name exclusively and continuously 
to date. The Plaintiff has widely advertised its trade-mark 
and the name is known solely because of plaintiffs’ adver¬ 
tising. The trade has come to recognize and identify the 
plaintiffs ’ machines by its trade-mark ‘ 1 Cube Steak”. These 
proofs clearly establish that the plaintiffs’ trade-mark has 
become distinctive of the plaintiffs’ goods, as required by 
Section 2(f) of the Trade-Mark Act of 1946. 

The record in the Patent Office is overwhelmingly supple¬ 
mented in the present case by a complete showing of the 
plaintiffs’ advertising, and the common use of the generic 
term “Tenderizing Machines” for the plaintiffs’ type of 
machine. This evidence was not before the Patent Office. 
Nevertheless, the District Court merely affirmed the Patent 
Office, citing no authorities. 

The Commissioner relied upon Dupont Cellophane Co. 
Inc. v. Waxed Products Co. Inc., 85 F.(2d) 75 (CCA 2,1936). 
The case is clearly one of acquiescence, and is distinguish¬ 
able on its facts. The DuPont Company and its predecessors 
and its competitors had long used the word “cellophane” 
in a generic sense, spelling it with a small c. The Court 
found (Rp. 80-81): 

“The course of conduct of the complainant and its 
predecessors, and especially complainant’s advertis¬ 
ing campaign, tended to make cellophane a generic 
term descriptive of the product rather than of its origin 
and, in our opinion, made it so to at least a very large 
part of the trade.” . .. 
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“the evidence we have summarized demonstrates that 
“cellophane” is used to designate the cellulose product 
we are concerned with, far more commonly than any 
other term, and is certainly the descriptive word in gen¬ 
eral use.” 

There is no such evidence here. The plaintiff company has 
enforced its rights constantly by suing or threatening suit 
to every wrongful user of its trade-mark “Cube Steak”. 

Kellogg Co. v. National Biscuit Co., 305 U.S. Ill (1938) 
is also clearly distinguishable on its facts. There the article 
“Shredded Wheat” was a patented product, and “shredded 
wheat” was in fact its generic name. It was the only name 
by which the product had ever been known and described in 
the trade. Naturally on expiration of the patent the name 
“Shredded WTieat” became public property and free to all 
to use. As Mr. Justice Brandeis said (p. 116): 

“The plaintiff has no exclusive right to the use of 
the term ‘ ‘ Shredded Wlieat” as a trade name. For that 
is the generic term of the article, which describes it 
with a fair degree of accuracy; and is the term by 
which the biscuit in pillow-shaped form is generally 
known by the public. Since the term is generic, the 
original maker of the product acquired no exclusive 
right to use it.” 

The case would be in point only if the plaintiff were seeking 
to register the generic names Tenderizing Machines, Ten¬ 
dering Machines, or Steak Machines, as its trade-mark. 

The Patent Office did not rely on the fact that the plain¬ 
tiffs 7 first “Cube Steak” machine was patented—Spang 
patent No. 1,570,792, granted January 26, 1928 for Meat 
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Tenderer (R.p. 85), now expired. But as the patent itself 
shows, this machine had a generic name at that time “Meat 
Tenderer”, and the large group of patents granted prior 
to 1926 in Pifs’. Exh. No. 15 shows that the art was well 
developed at that time, and that these machines were known 
by their generic names. In addition since 1925 the plaintiff 
company and its predecessors have made a great many dif¬ 
ferent models of its tenderizing machines, as the descrip¬ 
tive circulars and the pictures therein (Plfs\ Exh. No. 11) 
show. The plaintiffs’ machine, therefore, was not the first 
meat tenderizing machine, even of its type, and the name 
“Cube Steak Machine” acquired no generic significance, 
as in the Shredded Wheat case, for instance. The tenderiz¬ 
ing machines made by plaintiffs’ competitors of course are 
likewise completely different from plaintiffs’ first machine 
in its patent No. 1,570,792, and are sold under other trade 
marks. 

As Judge McLaughlin pointed out in Winthrop Chemical 
Co. Inc. v. Blackman, 268 N.Y. Supp. 647 ; 24 T.M.R. 106, 
diethylbarbaturic acid was the generic name of the patented 
drug there involved and which the plaintiff sold under its 
trade-mark “Veronal”. He said (p. 114): 

“There is no proof from which the court could find that 
“Veronal” was the generic term of the patent. On the 
contrary, the proof appears overwhelming that it was 
not a generic term, and therefore at the expiration of 
this patent it did not pass to the public. Hughes v. Al¬ 
fred H. Smith Co. (C.C.A.) 209 F 37; Scandinavia Belt¬ 
ing Co. v. Asbestos & Rubber Works of America, Inc., 
(C.C.A.) 257 F. 937; Prest-O-Lite v. Davis, (C.C.A.) 
215 F.243; Searchlight Gas Co. v. Prest-O-Lite Co. 
(C.C.A.) 215 F. 692.” 
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In Telechron Inc. v. Telicon, 97 F.Supp. 131 (D.C.D. DeL 
1951) the defense was raised that the “Telechron” articles 
were patented and that the Shredded Wheat case and Singer 
Mfg. Co. v. June Mfg. Co., 163 U.S. 169 applied. Judge 
Leahy rejected the defense saying (154): 

“The Singer doctrine has never been a/pplied where 
the mark is used in connection with an entire line of pro¬ 
ducts, such as here, for a generic name can only be a 
name of a particular article. As arbitrary term ap¬ 
plied to a whole line of products can not be generic. 
This distinction has been noted by an expert specialist 
in the profession. Mr. Nims has written: “A name 
used on different articles made by the same concern 
cannot be the generic name for one of these articles, 
even though that one article once was patented. The 
name “Singer” was used on various types of sewing 
machines, but the Singer machines, as a whole repre¬ 
sented a class which became known to the public under 
that comprehensive name.” 

The same distinction exists in the present case. 

In Timken Roller Bearing Co. v. Letterstone Sales Co., 
27 F. Supp. 737 (D.C.N.D.I11. E.D. 1939) the defendant was 
enjoined from filling orders for Timken roller bearings with 
bearings made by other manufacturers. Judge Wilkerson 
said (p. 737): 

“The defendant, Letterstone Sales Company, adver¬ 
tises in its catalogues Timken bearings made by the 
plaintiff. It does not advertise Timken bearings made 
by any other manufacturer. It uses the word Timken 
to indicate the manufacturer of the article. This, with 
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the other evidence, leads to the conclusion that the 
word Timken when used upon or in connection with 
tapered roller bearings or similar products of plain¬ 
tiff’s manufacture has been understood in the trade to 
mean plaintiff’s goods only. There did not arise during 
the monopoly of plaintiff’s patents a generic designa¬ 
tion of the bearing by the name of Timken which passed 
to the public. Singer Mfg. Co. v. June Mfg. Co., 163 
U.S. 169,16 S.Ct. 1002, 41 L.Ed. 118, and Kellogg Co. v. 
National Biscuit Co., 305 U.S. Ill, 59 S.Ct. 109, 83 
L.Ed. 73, are not applicable. 

• it 

“When orders for Timken bearings are received the 
defendant fills the order with bearings made by other 
manufacturers and claims the right to do so because of 
the generic meaning which has been acquired by the 
word Timken. Certainly this is a species of unfair com¬ 
petition which cannot be condoned by appealing to 
rights which the public has acquired in a monopoly. It is 
essentially misleading. It converts Singer Mfg. Co. v. 
June Mfg. Co. supra, into a device for palming off 
goods of one manufacturer for those of another.” 

Obviously, therefore, Kellogg Co. v. National Biscuit Co. 
305 U.S. Ill (1938) does not apply here. 

The third case relied on by the Commissioner— Bayer Co. 
v. United Drug Co., 272 F.505 (B.C.S.D. N.Y. 1921) also is 
clearly distinguishable on its facts. While the drug “As¬ 
pirin” had a general name the plaintiff for years had pro¬ 
vided the powder in large quantities to manufacturing 
chemists and permitted them to sell the tablets with their 
own name upon the bottle such as “Aspirin”, and “Squibb”. 
The defendant, United Drug Company w T as another such 
manufacturer who made and sold these tablets under the 
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name “Aspirin” from powder provided by the plaintiff— 
a clear case of acquiescence. The evidence was clear that 
the general consuming public had been led to believe that 
the word “Aspirin” meant merely the kind of drug, and 
not the manufacturer of it (p. 510). 

The last case —Diode Rose Nursery v. Coe, 131 F. 446 
(C.A.D.C. 1942) is again clearly distinguishable on its facts. 
The plaintiff sought to register the words “Texas Centen¬ 
nial” for rose plants. It was conceded that “Texas Cen¬ 
tennial” was the generic name of a variety of rose. But in 
the case at bar the plaintiff is not seeking to register a 
generic name such as * 1 2 3 Meat Tenderizer”, “Meat Ten¬ 
derer” or “Tenderized Steak” as its trade mark—as the 
Dixie Rose Nursery sought to register “Texas Centennial”, 
or the National Biscuit Company sought to maintain 
“Shredded Wheat” as its trade mark. 

V. Conclusion. 

In conclusion, we submit tht it is clear from the evidence 
before this Court that: 

1) “Cube Steak” is strictly a Trade-Mark originated 
and used since 1925 by the plaintiff company and its prede¬ 
cessors to identify its tenderizing machines, and the meat 
processed on those machines. The only reason that the name 
“Cube Steak” is known to the trade and to the general pub¬ 
lic is because of the plaintiff’s advertising. 

2) These machines have a generic name—Tenderizing 
Machines, meat tenderers, steak machines, and the like—by 
which they are described in the trade. 

3) Other manufacturers of steak tenderizing machines 
have their own Trade-Marks to identify their machines— 






52 


and have registered them. The only difference is that their 
trade-marks are not as well known at present as the plain¬ 
tiffs’ “Cube Steak” trade-mark. 

4) The plaintiff company has fought constantly to main¬ 
tain its rights in its Trade-Mark “Cube Steak” by adver¬ 
tising and notices to the trade, and by suit and by threats of 
suit against improper use whenever necessary to protect 
its rights. 

5) Asa result the trade-mark * 1 Cube Steak ’ ? has become 
distinctive of the plaintiffs’ machines and hence is reg¬ 
istrable under Sec. 2(f) of the Trade-Mark Act of 1946. 

6) If the plaintiffs’ trade-mark “Cube Steak” is held 
public property, and hence unregistrable, it only means that 
the plaintiffs’ competitors can plunder its good will, and 
cause endless confusion to the trade, to whom the trade¬ 
mark “Cube Steak” means the plaintiffs’ machines, and 
meats processed on them. 

Respectfully submitted, 

(s) Nathan Heard, 

(s) Cedric W. Porter, 

Attorneys for Plaintiffs-Appellants. 
Heard, Smith, Porter & Chittick, 

41 Tremont Street, 

Boston 8, Mass. 

Lee L. Townsend, 

Munsey Building, 

Washington 4, D.C. 

Of Counsel. 

December 20, 1952. 
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Appendix A. 

Patents for Meat Tendering Machines, Meat Defiberizing 
Machines, Steak Machines, Slitting Machines and the 
Like, showing Generic Use of the Name of the Machines. 
Found in Class 17, Butchering— Sub-class 25, Meat Ten¬ 
derers, and Sub-classes 26-31. 


45,633 

Dec. 27,1864 

Putnam 

Meat Tenderer 

144416 

Nov. 4,1873 

Morris 

Beef Steak Tenderer 

159,393 

Feb. 2,1875 

Cornish 

Meat-Tenderer 

184,872 

Nov. 28,1876 

Jones 

Machine for Tendering 
Steaks 

471,973 

Mar. 29,1892 

Hause 

Meat Tendering Implement 

653,222 

July 10,1900 

Fowler 

Meat-Tenderers 

769,545 

Sept 6,1904 

Holcomb 

Meat Tenderer 

923,742 

June 1,1909 

Wemple 

Apparatus for Defiberizing 
Meats 

The 

patent states 

• 

• 



“This invention relates to devices for defiberizing 
meats and has for its object the production of an ap¬ 
paratus so constructed that a slice of steak or other 
meat may be acted upon simultaneously by a plurality 
of cutters to puncture the meat for any desired distance 
without severing the same, thereby leaving the opposite 
side of the slice of meat intact.’ ’ 


961,019 

June 7,1910 

Roberts 

Apparatus for Defibering 
Meats 

1,025,654 

May 7,1912 

Stanton 

Meat Chopper and Tenderer 

1425,940 

Jan. 26,1015 

Bergstrom 

Meat-Tenderers 

1464^40 

Dec. 14,1915 

von Bultzingslowen 

Meat-Tenderer 


The patent states: 

“This invention relates to improvements in and re¬ 
lating to meat-tenderers, and has for its object to pro¬ 
vide machines of this character by which meat may be 
conveniently, quickly and uniformly tendered by meat 
dealers or housewives.” 

1465417 Dec. ZL, 1915 Wemple Beefsteak-Defiberizing 

Marh. 
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The claims read: 




“A meat defiberizing machine 

” etc. 

L371.065 

Mar. 8,1921 

Backer 

Meat-Tenderer 

1,436,363 

Nov. 21,1922 

Snyder 

Meat Defiberizer 

1,533,882 

•Apr. 14, 1925 

Mickey 

Machine for Tendering Beef¬ 




steak 

1,570,792 

Jan. 26,1926 

Spang 

Meat Tenderer 

The patent states 

• 

• 



“This invention relates to a meat-tenderer such as is 


used for defiberizing or slitting steaks and other pieces 
of meat to render them more tender .’’ 


The claims read: 

“In a device for tendering meat” etc. 


1,635,053 

July 5,1927 

Meyers 

Meat-Tenderer 

1,614,047 

Jan. 11,1927 

Spang 

Meat Tenderer 

The claims read: 




“In a device for tendering meat” etc. 

1.646,071 

Oct 18,1927 

Spang 

Meat Tenderer 

1,646,711 

Oct 25, 1927 

Spang 

Meat-Tendering Device 

1,649,991 

Nov. 22, 1927 

Spang 

Meat Tenderer 

1,649,992 

Nov. 22,1927 

Spang 

Meat Tenderer 

1,942,500 

Jan. 9,1934 

Spang 

Machine for Slitting Meat 
Vegetables and the Like. 

1,959,828 

May 22,1934 

Irwin-Assigned to 
Norton Pike Co. 

Meat-Tendering Apparatus 

The claims read: 




“A meat tendering apparatus 

” etc. 

1,964,090 

June 26, 1934 

Spang 

Meat-Slitting Machine 


The patent states: 

“This invention relates to machines for slitting meat 
in such a way as to provide therein slits which cross 
each other thereby increasing the cooking surface of 
the meat.” 


The claims read: 


1,964,092 

1,973,284 

93,368 

1,979,464 


“A meat-slitting machine” etc. 

June 26,1934 Spang Meat-Slitting Machine 

Sept 11, 1934 Huse Meat-Tendering Machine 

Sept 18, 1934 West Design for a Meat Tenderer 

Nov. 6, 1934 Gurney Steak Slicing and Dicing 

Machine 
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The patent states : 

“This invention relates to machines for slicing or 
dicing steaks and similar cuts of meat in order to sever 
the fibers and open the tissues of the meat so that the 
same may be made tender and juicy when broiled, fried 
or otherwise cooked.” 

“Another object is to provide a steak tendering ma¬ 
chine in which the parts may be quickly and easily re¬ 
moved for frequent cleaning.” 

The claims read: 

“A meat tendering machine” etc. 


1,986,076 

Jan. 1, 1935 

Spang 

Meat-Slitting Machine 

2,001,641 

May 14,1935 

West 

Meat Tenderer 

2,008,326 

July 16,1935 

Harvey 

Tendering Meat 

2,046,118 

June 30,1936 

Curney 

Tendered Steak and Method 
of Tendering the Same. 

2,090,829 

Aug. 24,1937 

Blake 

Steak Tenderizing Apparatus 

2,103,563 

Dec. 28,1937 

Spang 

Machine for Slitting and 


Broiling Meat 

The patent states: 

“This invention relates to a machine for slitting or 
tendering meat and has for its object to provide a 
novel machine for this purpose which is constructed 
so that it will not only slit or tender the meat but will 
also cook or broil the same so that when a slice of meat 
is subjected to the operations of the machine it is both 
tendered and broiled or cooked. 

“Meat-slitting or meat-tendering machines may be 
classified roughly into two classes, the machines of one 
class being provided with knives adapted to cut slits 
in a slice of meat extending thereacross, and the ma¬ 
chines of the other class being adapted to cut a plurality 
of short disconnected slits in the meat.” 

“My invention may be embodied in meat-tendering 
machines of either class.” 

The claims read: 
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“A machine for simultaneously tendering and cook¬ 
ing meat in slice form” etc. 


2,122,798 

Mar. 29,1938 

West 

Meat Tenderer 

2,118,119 

May 24, 1938 

Spang 

Meat Slitting Machine 

2031,397 

Sept 27,1938 

Gurney 

Steak Slicing and Dicing 
Machine 

The 

claims read: 



2,203,603 

June 4, 1940 

Spang 

Machine for Slitting Meat 

2,217,763 

Oct 15,1940 

Moldawsky 

Meat Tendering Apparatus 

2,222,477 

Nov. 19,1940 

Coffelt 

Meat-Tendering Machine 

2,228,414 

Jan. 14. 1941 

Spang 

Tendered Meat 

2,239.430 

Apr. 22, 1941 

Spang 

Meat-Tendering Machine 

2045,199 

June 10,1941 

Jackson-Assigned to 
Federal Engineering 
Company 

Electric and Hand Power 
Dicer 

The 

patent states 

• 

• 



“This invention relates to an electric and hand- 
power dicer designed to slash steaks and other meats 
and articles of a similar character, where it is desired to 
cut the surface of the same, or shred it sufficiently to 
make it tender when cooked or broiled in a preheated 
pan on the slashed side first. It has been found by cut¬ 
ting meat in this manner that it makes the same tender 
and open just sufficiently to permit the heat to quickly 
penetrate them eat without breaking up the juice 
pockets in the meat, thereby making a more juicy and 
tasty steak when cooked or broiled.” 


2,253,123 

Aug. 19, 1941 

Hart 

Meat Tenderizing Machine 

2,293,094 

Aug. 18,1942 

Abott 

Meat Tendering Machine 

2,296,129 

Sept 15,1942 

West 

Meat Tenderer 

2002098 

Nov. 17,1942 

Spang 

Meat Tendering Machine 

2,322,243 

June 22,1943 

Larson et al. Assigned 
• to Kwik Steak Ma- 

Meat Tenderizing Machine 



chine Co. of America 

2,323,667 

July 6,1943 

Moldawsky 

Apparatus for Tendering 




Meat 

2,323,769 

July 6,1943 

Han«w»n 

Meat Tendering Machine 

2060,728 

Oct 17,1944 

Spang 

Meat Slitting Machine 

2,360,729 

Oct 17,1944 

Spang 

Meat Treating Machine 






57 


The patent states: 

“The invention relates to meat treating machines 
and more particularly to a machine for simultaneously 
slitting and tenderizing meat and knitting it into unit 
pieces.” 


2^64,533 Dec. 5,1944 Jackson Electric Meat Tenderizer 

The claims read: 

“A machine for tenderizing meat into steaks” etc. 


2,408,747 

Oct 8, 1946 

Ahmdt-Assigned to 
U.S. Slicing Ma¬ 
chine Company 

Meat Tendering Machine 

2,409,463 

Oct. 15,1946 

Ahmdt-Assigned to 
U.S. Slicing Ma¬ 
chine Company 

Meat Tendering Machine 

2,438,184 

Mar. 23, 1948 

Pfister-Assigned to 
U.S. Slicing Ma¬ 
chine Co. 

Food Tendering Machine 

2,453,334 

Nov. 9,1948 

Morgan 

Meat Tender izer 

2,464,634 

Mar. 15,1949 

Boettcher 

Meat Tendering Appliance 

2,482,991 

Sept 27,1949 

Stukart-Assigned to 
U.S. Slicing Ma¬ 
chine Company 

Meat Tendering Machine 

2,437,038 

Feb. 7,1950 

Spang 

Meat Tenderizing Machine 

2^13,025 

June 27,1950 

Jackson 

Meat Tenderizer 

2^16,621 

July 25,1950 

Deckeri 

Meat Tendering Machine 

2,531,105 

Nov. 21,1950 

Brown 

Steak Treating Machine 

2^47,234 

April 3,1951 

Spang 

Meat Tenderizing Machine 

2^06,862 

May 9,1950 

Faehnel 

Steak Tenderizer 

2,554,646 

The 

May 29,1951 

patent states 

Slauson 

• 

• 

Meat Tenderizer 


“My present invention relates to apparatus, some¬ 
times called a steak machine, for tenderizing meat...” 

2 , 5 59,270 July 3,1951 Abbott Meat Tendering Machine 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT. 
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William P. Spang Et Al., 
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v. 

Robert C. Watson, Commissioner of Patents, 

Appellee. 


PETITION FOR REHEARING. 


This Court on May 7, 1953 handed down its Opinion in 
this case, affirming the judgment of the District Court in 
dismissing Plaintiffs’ Bill in this action brought under 
RS4915 (35 USC 63) to authorize and direct the Commis¬ 
sioner of Patents to register Plaintiffs’ Trade-Mark “Cube 
Steak” for Machines for Tenderizing Meat in Class 23, 
Cutlery, Machinery and Tools and parts thereof, under 
Section 2(f) of the Trade Mark Act of 1946 (15 U.S. Code, 
Chap. 22). 

In its Opinion this Court states: 

“it (the term ‘Cube Steak’) now designates a type 
of meat that comes from many different sources. The 
evidence supports these findings. Appellants do not 
deny that the term ‘Cube Steak’ is often used to 
designate a type of meat regardless of source. Not¬ 
withstanding that the term originally designated ap¬ 
pellants’ machines and the product of these machines, 
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appellants did not acquire an exclusive right to apply 
the name after it became generic and no longer distinc¬ 
tive of their goods.” 

The Court further said: 

“If the use of the words *Cube Steak’ as a trade 
mark were limited to the machines, and if it were 
found on sufficient evidence, that customers for the 
machines regarded the mark as pointing distinctly 
to appellants as the producers, perhaps a limited regis¬ 
tration might he possible.” [Italics ours.] 

Continuing, the Court said: 

“the application of this doctrine of secondary meaning 
requires that not merely ‘a subordinate meaning’ but 
‘the primary significance of the term in the minds 
of the consuming public’ here those in the market for 
the machine ‘is not the product but the producer’. 
Appellants fail to show clearly that this is the factual 
situation.” 

The Plaintiffs-Appellants now respectfully petition this 
Court to grant them a rehearing for the reason that the 
above statements indicate that the Court has misconceived 
the nature of the evidence before it, and has not realized 
that the findings of the District Court are wholly unsup¬ 
ported by the evidence of record, and are even contrary 
to it. The Petitioners respectfully request leave to show 
that the Court’s decision was erroneous for the following 
reasons: 

1. There is no evidence whatever in the case that ‘‘Cube 
Steak” ‘‘now designates a type of meat that comes from 
many different sources,” as the Court states. It is not true 


3 


that “Appellants do not deny that the term ‘Cube Steak’ 
is often used to designate a type of meat regardless of 
source”. Appellants do deny this to be the fact. 

The fact is that “Cube Steak” TODAY and since 1925 
when Joseph P. Spang originated the name, means plain¬ 
tiffs’ tenderizing machines, and the meat that has been 
tenderized on them. Every purchaser of “Cube Steak” 
bought in a meat market today gets a piece of meat that 
has been tenderized, in a particular way, on one of plain¬ 
tiffs’ tenderizing machines. Of course “meat comes from 
many different sources”, from many packing houses, large 
and small, and from thousands of retail stores throughout 
the country. But the thousands of retail stores selling and 
advertising “Cube Steak TODAY are selling meat ten¬ 
derized on plaintiffs’ “Cube Steak” machines. That name 
is a guaranty to their customers, that in buying “Cube 
Steak” they are getting genuine meat tenderized in a 
particular way on one of plaintiffs’ machines. Some people 
(and this apparently includes the Judge of the District 
Court) may not know this to be the fact. But it is the fact 
—the meat dealers who buy the plaintiffs’ machines know 
it is the fact—and that some members of the public may 
not know this to be the fact, can not and does not change 
the situation in any way. The record herein overwhelmingly 
proves it to be the fact—today, as much as in 1925 and any 
year in between. The Court’s basic error in this case lies 
in assuming, with no proof whatever, that “Cube Steak” 
now designates a type of meat that comes from many 
different sources.” 

The Court has overlooked the overwhelming evidence 
that “Cube Steak” in the mind of the plaintiffs’ customers, 
the meat market and restaurant men who purchase 
and use plaintiffs’ tenderizing machines, means plain¬ 
tiffs’ machines and the meat tenderized on them. The 
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mass of evidence of record herein, including the testimony 
of Washington meat dealers to this effect is entirely undis¬ 
puted and uncontradicted, is listed below in detail in the 
Appendix, Par. 1. 

2. The Court’s second basic error we submit lies in 
apparently not realizing that trade marks are also properly 
used to indicate processing in a particular way—in this 
case tenderizing meat on plaintiffs’ tenderizing machines. 
These are commonly called certification marks. ‘‘San¬ 
forized” is a familiar illustration of a trade-mark used 
for designating processing in a particular way—for a 
method of treating cloth the particular way to reduce its 
shrinkage. Cloth so processed and treated is then marked 
“Sanforized”. The process is used by a great many cotton 
textile manufacturers, and the cloth is used and sold by a 
great many garment manufacturers and retail stores sell¬ 
ing textiles and clothing thus processed. The cloth thus 
treated “comes from many different sources”, but people 
buying “Sanforized” cloth or garments know from that 
trade-mark that it has been processed or treated in this 
particular way to reduce shrinkage. The situation is just 
the same with “Cube Steak’. The trade-mark law pro¬ 
tects the trade-mark in that situation—and it is immaterial 
whether or not all the members of the public in fact know 
it is a trade mark. Authorities on this point are listed in 
our attached Appendix under Par. 2. 

3. The Court has entirely overlooked the plaintiffs’ 
overwhelming evidence that the generic name for plaintiffs’ 
machines is tenderizing machines or meat tenderers, and 
that the generic name for meat so processed on such 
machines is tenderized meat or steak, and that these terms 
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are in common use today. See Plaintiff’s Main Brief, 
(pages 17-20). 

4. The only evidence whatever in this case supporting 
the District Court’s finding that plaintiffs’ trade-mark 
“Cube Steak” has become generic is statements in two 
patents referring to “cube” or “cubed” steak. This Court 
has apparently overlooked the fact that this evidence in 
itself is illegal and contrary to the Regulations of the 
Patent Office. Section 608.01 of the Manual of Patent 
Examining Procedure of the Patent Office expressly states: 

“the proprietary nature of (trade)-marks should be 
respected and every effort made to prevent their use in 
any manner which might endanger their validity as 
trade-marks.” 

This Court is basing its decision on illegal evidence. The 
analogy of the Illegal Seizure and Wire-Tapping Cases 
is apt. See 

Harris v. 17. S., 331 U.S. 145,155; 91 L.Ed. 1399,1408 
Marron v. U. S., 275 U.S. 192, 72 L.Ed. 231 
Nardone v. U. S., 302 U.S. 379, 82 L.Ed. 314 
Weiss v. T. S., 308 U.S. 321, 84 L.Ed. 298 

5. The Court has also overlooked the extremely un¬ 
reliable nature of such evidence of misuse of a trade-mark, 
as in the two patents relied on by the Patent Office. As an 
illustration, a widely advertised trade-mark today is 
“NEOLITE” owned and used by Goodyear Tire & Rubber 
Company for a rubber composition useful for shoe soles. 
If this Court’s decision in this case is tenable, it means 
that if a patent attorney preparing a patent application 
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on a shoe construction, for instance, states in the specifica¬ 
tion, either ignorantly or intentionally, and in violation of 
Sec. 608.01 (above) that the particular invention is “usable 
in shoes having leather, rubber, or neolite soles”, and the 
patent attorney does this twice, then the trade-mark “Neo¬ 
lite” becomes generic! This sounds incredible, but it is 
precisely the holding of this Court in this case! Misuse 
of trade-marks in this manner appears constantly in maga¬ 
zines and newspapers, and if this kind of evidence is 
accepted as proof that a trade-mark has become generic, 
it means that no trade-mark can be protected and that the 
millions of dollars spent in advertising them is wasted. 
The trade-mark owner investing millions in advertising 
is placed at the mercy of any person, who ignorantly or 
intentionally, thus misuses the trade-mark. We cannot 
believe this Court would knowingly so rule. 

6. The Court has overlooked completely that plaintiffs’ 
competitors have their own trade-marks for their meat 
tenderizing machines such as “Steak Maker”, “Tender 
Steak”, “Tender-Diced Steak”, “Tenderet”, “Kroskut”, 
“Steakmaster” and “Delicator”—all of which trade-marks 
are registered in the Patent Office. Plaintiffs’ trade-mark 
for its tenderizing machines is “Cube Steak”, and it differs 
from the trade-marks of its competitors only in being more 
widely known. It is grossly unfair to the plaintiffs to 
hold its “Cube Steak” trade-mark generic and hence free 
for all plaintiffs’ competitors to use, merely because it 
has been more widely advertised and is more widely known. 
“Cube Steak” is known at all only because of plaintiffs’ 
widespread advertising and its signs and steak display 
papers which it supplies to meat markets using its tenderiz¬ 
ing machines. 
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7. But even if plaintiffs’ trade-mark “Cube Steak” has 
been misused, either ignorantly or intentionally, the law 
is still clear and settled that trade-mark rights once acquired 
are not lost, and that trade-marks do not lose their dis¬ 
tinctiveness and become generic—except through abandon¬ 
ment, acquiescence, or laches, on the part of the trade-mark 
owner. The actions of the trade-mark owner determine 
the fate of his trade-mark. There is no evidence whatever 
here of such abandonment, acquiescence or laches. Ignor¬ 
ance that a certain term is a trade-mark or misuse of a 
trade-mark does not and can not make the trade-mark 
generic—in the absence of such abandonment, acquiescence 
or laches. Here the plaintiff for 28 years has constantly 
notified and enforced its trade-mark rights against every 
one who has wrongly used its trade-mark, as the District 
Court found. This Court has failed to mention the long 
line of decisions establishing this rule of law, and in effect 
has overruled them. Yet nowhere in its Opinion has it 
discussed these decisions, nor told the bar that it was over¬ 
ruling or departing from them. When so settled a rule of 
law is departed from, we respectfully submit that trade¬ 
mark owners are entitled to know the Court’s reasons for 
doing so. The authorities, of course, are collected in 
Appellants’ Main Brief (pp. 34-35). 

8. This Court in its Opinion states: 

“If the use of the words ‘Cube Steak” as a trade¬ 
mark were limited to machines . . . perhaps a limited 
registration might be possible.” 

But in this case the application to register “Cube Steak” 
as a trade-mark is limited to machines. The Court then 
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mentions “the liberalizing provisions of the Lanham Trade 
Mark Act”. 

We respectfully submit that this Court has failed to note 
that plaintiffs have fully met all the requirements of the 
Trade Mark Act of 1946, applicable to this case. Section 2, 
15 U.S.C. 1052 specifically provides: 

“Xo trade mark by which the goods of the applicant 
may be distinguished from the goods of others shall 
be refused registration on the Principal Register on 
account of its nature unless it— 

[Here follows the exceptions defined in Para¬ 
graphs (a), (b), (c), (d) and (e) not applicable 
here.] 

“(f) Except as expressly excluded in paragraphs 
(a), (b), (c), and (d) of this section, nothing herein 
shall prevent the registration of a mark used by the 
applicant which has become distinctive of the appli¬ 
cant’s goods in commerce. The Commissioner may 
accept as prima facie evidence that the mark has be¬ 
come distinctive, as applied to the applicant’s goods 
in commerce, proof of substantially exclusive and con¬ 
tinuous use thereof as a mark by the applicant in com¬ 
merce for the five years next preceding the date of the 
filing of the application for its registration.” 

Section 2(f) is the section specifically applicable to this 
case. In its Opinion, this Court said: 

“the application of this doctrine of secondary mean¬ 
ing requires that not merely ‘a subordinate meaning’ 

but ‘the primary significance of the term in the minds 
of the consuming public,’ here those in the market for 
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the machine, ‘is not the product but the producer.’ 
Appellants failed to show clearly that this is the 
factual situation.” 

But as we show in our attached Appendix (Par. 1) by 
references to the record plaintiffs have shown by over¬ 
whelming evidence, uncontradicted and undisputed, that 
applicants’ mark “Cube Steak” in the minds of Plaintiffs’ 
customers, who are the meat market and restaurant men, 
does mean plaintiffs’ tenderizing machines . Applicants 
have met all the requirements of Section 2(f) by showing 
by substantial and uncontradicted evidence that the mark 
has become distinctive of the applicants’ goods in com¬ 
merce, and have further proved that fact by proving “sub¬ 
stantially exclusive and continuous use thereof as a mark 
by the applicant in commerce for five years next preceding 
the date of filing of the application”. Plaintiffs in their 
proofs have, therefore, complied with the statute in every 
way, and we respectfully submit that applicants’ trade¬ 
mark “Cube Steak”, already registered under the Trade- 
Mark Act of 1920 in Registration No. 271,479, on the rec¬ 
ord established in this case and under the statute is plainly 
entitled to the registration requested under the Trade- 
Mark Act of 1946. 

We cannot believe that this Court realizes the necessary 
and inevitable result of its decision holding plaintiffs’ 
trade-mark “Cube Steak” to have become generic, and 
hence unregistrable under the Trade-Mark Act of 1946. 
It means that the plaintiffs’ trade-mark “Cube Steak”, 
which the plaintiffs originated and have used continuously 
and widely advertised for many years with an expenditure 
in excess of $306,000, to identify their tenderizing machines, 
is completely destroyed, and held to be public property, 
free for competitors to use, to the complete confusion of 
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the purchasing public. This confiscation of plaintiffs’ 
private property is decreed on the basis of two instances 
of misuse of plaintiffs’ trade-mark in patents, undoubtedly 
the result of ignorance on the part of the two patent at¬ 
torneys involved, and which misuse is even prohibited by 
the regulations of the Patent Office. We find it impossible 
to believe that valuable property rights in trade-marks 
can be destroyed on evidence so unsubstantial as in this 
case and in a manner so contrary to existing law. Our 
Constitutional guarantees that private property shall not 
be confiscated without just compensation, that no person 
shall be deprived of his property without due process of 
law would seem to require that this Court should insist upon 
proof beyond a reasonable doubt before holding that a 
trade-mark has become generic. 

Yet in this case this Court and the District Court have 
assumed the very point in issue, saying, “Since ‘Cube 
Steak’ is the generic name of a variety of meat”, and this 
in the face of overwhelming and uncontradicted evidence 
that the generic name for this meat is and always has been 
“tenderized meat” or “steak.” 

Plaintiffs’ success in popularizing steak tenderizing 
machines naturally invited competition and today the plain¬ 
tiffs have many competitors. The largest of them, Hobart- 
Federal Engineering Company, a large manufacturer of a 
full line of meat market machines, has many manufcturing 
plants in the United States, and has far greater financial 
resources than the plaintiffs. Hobart-Federal recently 
entered the field with a competing meat tenderizing machine 
using “Steak Maker” as its trade-mark. In a few short 
years they now do as much business in meat tenderizing 
machines as the plaintiff company (Spang Rp. 50-51). 
Hobart-Federal recently brought a patent infringement 
suit against the plaintiff company on its steak tenderizing 
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machine, and after plaintiffs spent $25,000 defending the 
suit, their financial resources could not stand further drain, 
and the suit was settled on a license and royalty basis. 
Hobart-Federal does a $30,000,000 business a year; the 
plaintiff company $1,000,000. All of plaintiffs’ competi¬ 
tors, except Sir Steak Company, are much larger companies 
than the plaintiff company. 

This Court’s decision means that plaintiffs’ much larger 
rival is now free to plunder plaintiffs’ good will by calling 
its tenderizing machines “Cube Steak” machines, a name 
which it previously has never used. The plaintiff com¬ 
pany, already unable to compete financially with its much 
larger competitor, is thus penalized for its success in build¬ 
ing up a substantial business by initiative, enterprise and 
hard work, and the benefits of that success, the good will 
associated with its trade-mark “Cube Steak” are now 
handed over to its larger rival by this Court’s decision. 
We cannot believe this Court would knowingly intend such 
a result. 

This case is of vital concern, not only to the plaintiff 
company, but to every trade-mark owner. If it is true, as 
this Court now holds, that a trade-mark can be held generic 
and hence public property and no longer registrable under 
the Trade-Mark Act of 1946, whenever it can be shown 
that the trade-mark has been misused twice, either ignor¬ 
antly or intentionally, then no trade-mark, however widely 
known, is safe. The decision of this Court is so contrary 
to existing trade-mark law and so shocking to one’s sense 
of fairness, that we respectfully submit that this Court in 
fairness to the plaintiff company, with its long record of 
honorable business enterprise, and in fairness to itself 
should grant this Petition for Rehearing, to prevent a 
grievous injustice to the plaintiff company and the de¬ 
struction of the good will of its business. 
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Wherefore the plaintiffs respectfully petition that this 
case be reheard, that opportunity may be given to explain 
these matters in detail, to the end that the serious errors 
in the Court's Opinion may be corrected, and that the 
plaintiffs’ valuable property in its trade-mark rights shall 
not be confiscated and destroyed on evidence so unsub¬ 
stantial. 

Respectfully submitted, 

Nathan Heard, 

(s) Cedric W. Porter, 
Attorneys for 
Plaintiffs-Appellants. 

Heard, Smith, Porter & Chittick, 

41 Tremont Street, 

Boston 8, Massachusetts. 

Lee L. Townsend, 

Munsey Building, 

Washington 4, D. C. 

Of Counsel. 

June 3, 1953. 

I hereby certify that this Petition for Rehearing in my 
opinion is well founded in fact and law and that it is pre¬ 
sented in good faith and not for delay. 


(s) Cedric W. Porter, 

Counsel for Petitioner. 


June 3, 1953. 
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APPENDIX TO PETITION FOR REHEARING. 

1. The evidence establishing the fact that “Cube Steak” 
today and since 1925 when Joseph P. Spang originated the 
trade-mark means plaintiffs’ tenderizing machines and to 
designate the meat that has been tenderized on them is 
voluminous. See: 

The testimony of Washington meat market men, George 
Katz, Milton Mendelson and Samuel L. Hackerman 
(Rp. 11-24), uncontradicted and undisputed. Mr. Katz 
testified (Rp. 13) : 

“Q. If you see the name ‘Cube Steak’ on the win¬ 
dow of a market or on a piece of display paper, like 
Plaintiffs’ Exhibit No. 1, what does it mean to you? 

“A. The steak is made by Cube Steak machines.” 

Mr. Mendelson testified similarly (Rp. 18). Mr. Hacker¬ 
man said (Rp. 22-23): 

‘ ‘ Q. When you see the name Cube Steak in a market 
window or in a display cabinet, what does it mean to 
you. 

“A. A steak that comes out of a Cube Steak ma¬ 
chine. I have had quite a bit of experience along those 
lines in the time I have been selling the machines. I 
have seen grocers put on their window ‘Cube Steak’ 
so much a pound. In that case we had a pamphlet I 
used. When I would walk in the store and see the 
name ‘ Cube Steak ’ on the window and it was another 
make machine in there, I would show him that paper 
you have there and show him it was a registered name 
and that they could not use that name unless they use 
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that organization to deny the use of its mark to any 
whose goods or services have not been subjected to, or 
have not satisfied, the quality standards to which the 
certification mark implicitly attests.” 

Nims on Unfair Competition and Trade Marks (4th Ed.) 
states in Sec. 212 (p. 613 and 620): 

‘‘Trade-mark rights may be acquired by a person, 
partnership, corporation or association. Not only 
manufacturers of goods, but jobbers, distributors, re¬ 
tailers, bottlers, and persons who select goods and 
market them, may own and use trade-marks. A trade¬ 
mark may be used to indicate ability to select goods, 
although made by others. . . . One who buys and 
resells the product of another contributes his ability 
to select—his skill in discrimination. His mark—now 
acknowledged everywhere as a valid trade-mark— 
identifies this service more than it does the goods on 
which it is used. The identifying marks of bleachers, 
dyers, renovators, and those who print designs on 
fabrics and all others whose services are important 
to the production of the finished goods, may attach 
their trade-marks to the goods and such marks will be 
protected in most instances. If the bleacher sells the 
fabric that he has bleached, or the printer buys cloth, 
prints the pattern, and sells the printed cloth, the 
mark that he uses on the cloth is a technical trade¬ 
mark; . . .” 


Strictly anlogous is the trade-mark used by the selector 
of goods to guarantee that goods bearing such mark have 
a certain quality, although not manufactured by the selec- 
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tor. In Menendez v. Holt , 128 U.S. 514 (1888) 32 L.Ed. 
526, Chief Justice Fuller said (p. 520): 

“The fact that Holt & Co. were not the actual manu¬ 
facturers of the flour, upon which they had for years 
placed the brand in question, does not deprive them 
of the right to be protected in the use of that brand as 
a trade-mark. 

“They used the words ‘La Favorita’ to designate 
flour selected by them, in the exercise of their best 
judgment, as equal to a certain standard. The brand 
did not indicate by whom the flour was manufactured, 
but it did indicate the origin of its selection and 
classification. It was equivalent to the signature of 
Holt & Co. to a certificate that the flour was the genuine 
article which had been determined by them to possess 
a certain degree of excellence. It did not, of course, 
in itself indicate quality, for it was merely a fancy 
name and in a foreign language, but it evidenced that 
the skill, knowledge, and judgment of Holt & Co. had 
been exercised in ascertaining that the particular flour 
so marked was possessed of a merit rendered definite 
by their examination and of a uniformity rendered cer¬ 
tain by their selection.” 









